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U.S. Customs Service 


Treasury Decisions 


(T.D. 98-33) 
REVOCATION OF CUSTOMS BROKER LICENSE 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Broker license revocation. 


Notice is hereby given that the Commissioner of Customs, pursuant to 
Section 641, Tariff Act of 1930, as amended, (19 U.S.C. 1641), and Parts 
111.52 and 111.74 of the Customs Regulations, as amended (19 CFR 
111.52 and 111.74), is canceling the following Customs broker licenses 
without prejudice. 


Port Individual 

New York Agapito Caminade 

New York Robert J. Core 

Miami SWI! Customs Brokers Inc: ...... 0.2. 6. ccccwecces 
Seattle Douglas Byron Bostrum 

Seattle Dennis C. Garrett 

New Orleans Associated Int’] Consultant ....... . 6.00.00. ccceeees 


Dated: April 10, 1998. 


PHILIP METZGER, 
Director, 
Trade Compliance. 
[Published in the Federal Register, April 17, 1998 (63 FR 19285)] 
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19 CFR Part 142 
(T. D. 98-34) 
TECHNICAL CORRECTION TO 19 CFR 142.23 
AGENCY: United States Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: This document makes a technical correction to section 
142.23 of the Customs Regulations, in accordance with Customs policy 
of periodically reviewing its regulations to ensure that they are current 
and accurate. 


EFFECTIVE DATE: April 20, 1998. 
FOR FURTHER INFORMATION CONTACT: Harold Singer, Chief, 


Regulations Branch, (202) 927-2268. 
SUPPLEMENTARY INFORMATION: 
BACKGROUND 

In accordance with Customs policy of periodically reviewing its regu- 
lations to ensure that they are current and accurate, Customs has dis- 
covered that there is a typographical error in § 142.23, Customs 
Regulations (19 CFR 142.23). Section 142.23 was amended by Treasury 
Decision 80-26, which was published in the Federal Register (45 FR 
3901) on January 21, 1980. When that amendment was codified in Title 
19 in 1980, the word “period” was inadvertently omitted. The error has 
been carried forward in each volume of Title 19 since that publication. 
This document corrects the error. 


INAPPLICABILITY OF PUBLIC NOTICE AND COMMENT AND DELAYED 
EFFECTIVE DATE REQUIREMENTS, THE REGULATORY FLEXIBILITY ACT, 
AND EXECUTIVE ORDER 12866 
Inasmuch as this amendment merely corrects a typographical error, 

pursuant to 5 U.S.C. 553(b)(B), notice and public procedure thereon are 

unnecessary, and pursuant to 5 U.S.C.(d)(3), a delayed effective date is 
not required. Since this document is not subject to the notice and public 
procedure requirements of 5 U.S.C. 553, it is not subject to the provi- 
sions of the Regulatory Flexibility Act (5 U.S.C. 601 et seq. ) This amend- 
ment does not meet the criteria for a ’significant regulatory action” as 
defined in Executive Order 12866. 


DRAFTING INFORMATION 
The principal author of this document was Janet L. Johnson, Regula- 
tions Branch, U.S. Customs Service. However, personnel from other of- 
fices participated in its development. 
AMENDMENT TO THE REGULATIONS 


Part 142, Customs Regulations (19 CFR part 142), is amended as set 
forth below. 





U.S. CUSTOMS SERVICE 


PART 142—ENTRY PROCESS 
1. The general authority citation for part 142 continues to read as 
follows: 
Authority: 19 U.S.C. 66, 1448, 1484, 1624. 
2. Section 142.23 is amended by removing the words “for quota class 
merchandise within the quota” and adding in their place “for quota 
class merchandise within the quota period”. 


Date: April 15, 1998. 


HAROLD M. SINGER, 
Chief, Regulations Branch. 


[Published in the Federal Register, April 20, 1998 (63 FR 19399)] 





U.S. Customs Service 


General Notices 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, DC, April 15, 1998. 
The following documents of the United States Customs Service, 
Office of Regulations and Rulings, have been determined to be of suffi- 
cient interest to the public and U.S. Customs Service field offices to 
merit publication in the Customs BULLETIN. 
JOHN DURANT, 
(for Stuart P Seidel, Assistant Commissioner, 
Office of Regulations and Rulings.) 


PROPOSED MODIFICATION OF RULING LETTER RELATING TO 
TARIFF CLASSIFICATION OF A UNISEX SPORT SHORT 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed modification of tariff classification ruling 
letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
(Pub. L. 103-182, 107 Stat. 2057), this notice advises interested parties 
that Customs intends to modify a ruling pertaining to the tariff classifi- 
cation of a unisex sport short. Comments are invited on the correctness 
of the proposed modification. 


DATE: Comments must be received on or before May 29, 1998. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs, Office of Regulations and Rulings, Attention: 
Commercial Rulings Division, 1300 Pennsylvania Avenue, N.W. Wash- 
ington, D.C. 20229. Submitted comments may be inspected at the same 
address. 


FOR FURTHER INFORMATION CONTACT: Shirley Greitzer, Tex- 
tile Branch (202) 927-1695. 
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SUPPLEMENTARY INFORMATION: 
BACKGROUND 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to modify a ruling pertaining to the tariff 
classification of a unisex sport short. Comments are invited on the cor- 
rectness of the proposed ruling. 

In New York Ruling Letter (NY) B89694, dated October 6, 1997, a 
unisex sport short constructed of a laminated fabric consisting of inner 
and outer layers of man-made knit fabric with a center layer of expand- 
ed neoprene was held to be classifiable under heading 6114, Harmo- 
nized Tariff Schedule of the United States (HTSUS), as other garments, 
knitted or crocheted. NY B89694 is set forth as “Attachment A” to this 
document. 

Customs has reviewed NY B89694 and we believe that inasmuch as 
none of the fabric layers of the sample garment is of a pile construction, 
the garment cannot be classified in heading 6114. The garment is prop- 
erly classified under heading 6113 as a garment made up of knitted or 
crocheted fabrics of heading 5903, 5906 or 5907. Our reasons for this 
view are set forth in proposed Headquarters Ruling Letter (HQ) 
961087. 

Customs intends to modify NY B89694 with HQ 961087, to reflect the 


proper classification of the unisex sport short. Proposed HQ 961087 
modifying NY B89694 is set forth in “Attachment B” to this document. 
Before taking this action, consideration will be given to any written 
comments timely received. 
Claims for detrimental reliance under section 177.9, Customs Regu- 
lations (19 CFR 177.9), will not be entertained for actions occurring on 
or after the date of publication of this notice. 


Dated: April 10, 1998. 


JOHN E. ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 
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[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY. 
US. Customs SERVICE 
New York, NY, October 6, 1997 
CLA-2-63:RR:NC:TA:352 B89694 
Category: Classification 
Tariff No. 6307.90.9989, 
6114.30.3070, and 3926.20.9050 
Ms. JENNIFER QUIST 
SPorT WorKS LIMITED 
945 Lakeview Parkway 
Suite 120 
Vernon Hills, IL 60061 


Re: The tariff classification of slimmer belts, a sport short and a sauna suit from Taiwan 


DEAR MS. QUIST 

In your letter dated September 17, 1997, you requested a classification ruling. 

The samples submitted are two slimmer belts, item numbers 10070 and 20045, a sport 
short, item number 20390, and a sauna suit, item number 20035. The slimmer belts are 
made of knit fabric bonded to neoprene rubber. The knit fabric forms the outer surface 
Sewn onto one end is a strip similar to the VELCRO brand loop fastener. 

The unisex sport short, item number 20390, is constructed of a laminated fabric consist- 
ingofinner and outer layers of man-made knit fabricand acenter layer of expanded neopre- 
ne. It has a side zipper opening. 

The sauna suit, item number 20035, is a two piece article composed of heavy vinyl and is 
used to seal in body heat in order to shed excess water during exercise. The top is a long 
sleeve pull-over with elasticized neck, bottom and wrist. The pants is long legged with elas- 
ticized waist and cuffs. 

The applicable subheading for the slimmer belts will be 6307.90.9989, Harmonized Tar- 
iff Schedule of the United States (HTS), which provides for other made up articles * * ’ 
Other. The duty rate will be 7 percent ad valorem. 

The applicable subheading for the sport short will be 6114.30.3070, HTS, which provides 
for other garments, knitted or crocheted: Of man-made fibers: Other: Other: Women’s or 
girls’. The duty rate will be 15.7 percent ad valorem. 

The applicable subheading for the sauna suit will be 3926.20.9050, HTS, which provides 
for other articles of plastics and articles of other materials of heading 3901 to 3914: Articles 
of apparel and clothing accessories (including gloves): Other: Other, other. The duty rate 
will be 5 percent ad valorem. 

The sport short falls within textile category designation 659. Based upon international 
textile trade agreements products of Taiwan are subject to quota and the requirement ofa 
visa. 

The designated textile and apparel categories may be subdivided into parts. Ifso, visaand 
quota requirements applicable to the subject merchandise may be affected. Part categories 
are the result of international bilateral agreements which are subject to frequent renegoti- 
ations and changes. To obtain the most current information available, we suggest that you 
check, close to the time of shipment, the Status Report on Current Import Quotas (Re- 
straint Levels), an internal issuance of the U.S. Customs Service, which is available for in- 
spection at your local Customs office. 

This ruling is being issued under the provisions of Part 177 of the Customs Regulations 
(19 C.FR. 177). 

A copy of the ruling or the control number indicated above should be provided with the 
entry documents filed at the time this merchandise is imported. If you have any questions 
regarding the ruling, contact National Import Specialist Alan Tytelman at 212-466-5896. 

ROBERT B. SWIERUPSKI 
Director, 
National Commodity Specialist Division. 
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[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY 
US. CusToMs SERVICE 
Washington, DC. 
CLA-2 RR:TC:TE 961087 SG 
Category: Classification 
Tariff No. 6113.00.9052 


IL 60061 


lification of NY B89694 dated October 6, 1997; unisex sport short. 


DEAR MS. QUIST 
On October 6, 1997, Customs issued to you New York Ruling Letter B89694, which ad- 
lressed the classification of anumber of items including a unisex sport short, item number 
20390. The sports short was classified in subheading 6114.30.3070, Harmonized Tariff 
Schedule of the United States Annotated (HTSUSA), which provides for other garments, 
knitted or crocheted: Of man-made fibers: Other: Other: Women’ s or girls’. Upon re-ex- 
the sample sport short, we are of the opinion that an error was made in the 
classification of the sport short. This ruling modifies that classification 


he unisex sport short, item 20390, is constructed of a laminated fabric consisting of in- 
ner and outer layers of knit fabric stated to be of man-made fibers with a center layer of 
expanded neoprene. It has a side zipper. 

\ re-examination of the submitted sample revealed that neither fabric layer is of a pile 
construction 


y 7 
Law and Analysis 


The classification of goods under the HTSUSA is governed by the General Rules of Inter- 
pretation (GRI’ s) taken in order. GRI 1 provides that classification shall be determined 
according to the terms of the headings and any relative section of chapter notes. In the 
event that the goods cannot be classified solely on the basis of GRI 1, andifthe headings and 
legal notes do not otherwise require, the remaining GRI’s may be applied, taken in order. 

In prior rulings when confronted with the proper classification of garments constructed 
of neoprene and knit nylon, Customs has generally classified them under either Heading 
6113, HTSUSA, as garments, made up of knitted or crocheted fabrics of heading 5903, 5906 
or 5907, or under Heading 6114, HTSUSA, as other garments, knitted or crocheted. 

In HQ 088542, May 1, 1992, Customs concluded that a garment which was comprised ofa 
layer of neoprene rubber “sandwiched” between two layers of textile fabric was classifiable 
under either Heading 6113, HTSUSA, or 6114, HTSUSA. Customs explained that the gar- 
ment made from a knit or crocheted fabric laminated to both sides of the neoprene rubber 
was classifiable under Heading 6113, HTSUSA, while the garment constructed from a pile 
material laminated to the interior surface was classifiable under Heading 6114, HTSUSA. 

In HQ 95 1357, January 12, 1993, Customs ruled that textile covered neoprene shorts 
made of knitted fabric that is classifiable in Heading 5906, which provides for rubberized 
textile fabric other than those of heading 5902, were classifiable in Heading 6113. Neo- 
prene shorts consisting of a knit pile construction, were precluded from classification un- 
der Heading 6113, as they were not composed of fabric of heading 5903, 5906 or 5907, and 
were classified in Heading 6114 

We note that Note 7 to Chapter 61 states that garments which are prima facie, classifi- 
able both in Heading 6113 and in other headings of Chapter 61, are to be classified in Head- 
ing 6113 

The garment here at issue is a textile covered neoprene short made of knitted fabric that 
is classifiable in Heading 5906, which provides for rubberized textile fabric, other than 
those of Heading 5902. Accordingly, the subject short is properly classified in Heading 
6113, asan other knitted garment. Inasmuch as neither fabric layer of the sample garment 
is a pile construction, the garment cannot be classified in Heading 6114. 
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Holding: 

NY B89694, dated October 6, 1997, is hereby modified. The sport short is properly classi- 
fied in subheading 6113.00.9052, HTSUSA, which provides for “Garments, made up of 
knitted or crocheted fabrics of heading 5903, 5906, or 5907: Other Trousers, breeches and 
shorts: Other: Women’s or girls’.” The applicable rate of duty will be 7.4 percent ad valo- 
rem and the textile restraint category is 648 

JOHN DURANT. 
Director, 
Commercial Rulings Division 


PROPOSED REVOCATION OF RULING LETTER RELATING TO 
TARIFF CLASSIFICATION OF COTTON TOWELS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed revocation of tariff classification ruling 
letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke a ruling pertaining to the tariff clas- 
sification of cotton towels. Comments are invited on the correctness of 
the proposed ruling. 


DATE: Comments must be received on or before May 29, 1998. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Commercial Rulings Division, 1300 Pennsylvania Avenue, 
N.W., Ronald Reagan Building, 3rd floor, Washington, D.C., 20229. 
Comments may be inspected at the Commercial Rulings Division, Of- 
fice of Regulations and Rulings, located at the aforementioned address. 


FOR FURTHER INFORMATION CONTACT: Ann Segura Minardi, 
Textiles Branch, (202) 927-1368. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Slat. 2057), this notice advises interested par- 
ties that Customs intends to revoke a ruling pertaining to the tariff clas- 
sification of cotton towels. Comments are invited on the correctness of 
the proposed ruling. 

In New York ruling (NY) 817099, dated December 18, 1995, 100 per- 
cent cotton huck weave blue fabric towels were held to be classifiable 
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under subheading 6307.90.8910, Harmonized Tariff Schedule of the 
United States Annotated (HTSUSA), which provides for “Other made 
up articles, including dress patterns: Other: Other: surgical towels 
* * * ” NY 817099 is set forth as “Attachment A” to this document. 

At this time, Customs has determined that the items identified in the 
aforementioned ruling are properly classified in subheading 
6307.10.2030, HTSUSA, as “Other made up articles, including dress 
patterns: Floorcloths, dishcloths, dusters and similar cleaning cloths: 
Other; Other.” The subject items are of a lower quality of construction 
(imperfect weave, uneven hem) than the standard surgical towel and 
may be used in a broad array of cleaning operations. Thus, they are 
more properly classifiable as other cleaning cloths under subheading 
6307.10.2030, HTSUSA. 

Customs intends to revoke NY 817099 to reflect the proper classifica- 
tion of the subject items under subheading 6307.10.2030, HTSUSA. Be- 
fore taking this action, consideration will be given to any written 
comments timely received. Proposed Headquarters Ruling Letter 
958943, revoking NY 817099, is set forth in “Attachment B” to this doc- 
ument. 

Claims for detrimental reliance under section 177.9, Customs Regu- 
lations (19 CFR 177.9), will not be entertained for actions occurring on 
or after the date of publication of this notice. 


Dated: April 10, 1998. 


JOHN E. ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 
[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY 
US. Customs SERVICE, 
New York, NY, December 18, 1995. 
CLA-2-63:RR:NC:TP:349 817099 
Category: Classification 


Tariff No. 6307.90.8910 
Mr. MARK SHAPIRO 


UNIFORM RECYCLING, INC 
1981 Hammonduille Road, Bay 22 
Pompano Beach, FL 33069 


Re: The tariff classification of surgical towels from Egypt. 


DEAR Mr. SHAPIRO 

In your letter dated November 29, 1995 you requested a classification ruling. 

The submitted samples are blue surgical towels. These towels are made of 100 percent 
cotton huck weave fabric. One towel measures approximately 17 x 27 inches and the other 
one measures 13 x 27 inches. Three edges of both towels are hemmed and the fourth is sel- 
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vedge. In your letter, you indicate that it is your intention to sell these “towels” as wiping 
cloths. The towels are stamped with your company’s name, city, state, and the word “wip- 
ing cloth”. However, these towels are made of a cotton huck weave fabric, a fabric which is 
noted for its lint free characteristics, aid in absorption, and high construction associated 
for use in hospital surgical rooms. Although you state that these towels have been rejected 
as not of sufficient quality to be used in surgery, the towels are still considered surgical tow- 
els and will be classified as such. 

The applicable subheading for the surgical towels will be 6307.90.8910, Harmonized 
Tariff Schedule of the United States (HTS), which provides for other made up articles, in- 
cluding dress patterns: other: other: surgical towels; cotton towels of pile or tufted 
construction; pillow shells, of cotton; shells for quilts, eiderdowns, comforters and similar 
articles of cotton. The duty rate will be 7 percent ad valorem. The rate will remain the same 
for 1996 

The towels falls within textile category designation 369. Based upon international textile 
trade agreements products of Egypt are subject the requirement of a visa. 

The designated textile and apparel categories may be subdivided into parts. Ifso, visaand 
quota requirements applicable to the subject merchandise may be affected. Part categories 
are the result of international bilateral agreements which are subject to frequent renegoti- 
ations and changes. To obtain the most current information available, we suggest that you 
check, close to the time of shipment, the Status Report on Current Import Quotas (Re- 
straint Levels), an internal issuance of the U.S. Customs Service, which is available for in- 
spection at your local Customs office. 

The submitted samples are not marked with their country of origin. As noted above, you 
have indicated that the towels will be stamped with your company’s name and US. loca- 
tion. The marking statute, section 304, Tariff Act of 1930, as amended (19 U.S.C. $1304), 
provides that, unless excepted, every article of foreign origin (or its container) imported 
into the U.S. shall be marked in aconspicuous place as legibly, indelibly and permanently as 
the nature of the article (or its container) will permit, in such a manner as to indicate to the 
ultimate purchaser in the U.S. the English name of the country of origin of the article. Sec- 
tion 134.46, Customs Regulations (19 C.FR. $134.46), requires that in any case in which 
the words “United States,” or “American,” the letters “U.S.A.,” any variation of such 
words or letters, or the name of any city or locality in the United States, or the name of any 
foreign country or locality other than the country or locality in which the article was 
manufactured or produced, appears on an imported article or its container, there shall ap- 
pear, legibly and permanently, in close proximity to such words, letters, or name, and in at 
least a comparable size, the name of the country of origin preceded by “Made in,” “Product 
of,” or other words of similar meaning 

In order to satisfy the close proximity requirement, the country of origin marking must 
generally appear on the same side(s) or surface(s) in which the name or locality other than 
the actual country of origin appears. 

It should also be noted that textile fiber products imported into the U.S. must be labeled 
in accordance with the Textile Fiber Products Identification Act (15 U.S.C. 70 through 70k) 
and the rules promulgated thereunder by the Federal Trade Commission. Questions con- 
cerning fiber content labeling requirements are covered under the Textile Fiber Products 
Identification Act. Therefore, we suggest that you contact the Federal Trade Commission, 
Division of Enforcement, 6th and Pennsylvania Avenue, N.W., Washington, D.C. 20508, for 
information on the applicability of these requirements to this item 

This ruling is being issued under the provisions of Section 177 of the Customs Regula- 
tions (19 C.FR. 177). 

A copy of the ruling or the control number indicated above should be provided with the 
entry documents filed at the time this merchandise is imported. If you have any questions 
regarding the ruling, contact National Import Specialist John Hansen at 212-466-5854. 

ROGER J. SILVESTRI 
Director, 
National Commodity Specialist Division 
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[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC. 
CLA-2 RR:TC:TE 958943 ASM 

Category: Classification 
Tariff No. 6307.10.2030 

Mr. MARK SHAPIRO 

UNIFORM RECYCLING, INC 

1981 Hammondville Road, Bay 22 

Pompano Beach, FL 33069 

Re: Request for reconsideration of the tariff classification of cotton towels. 

DEAR Mr. SHAPIRO 

This letter concerns your request that we review New York Ruling (NY) 817099, dated 
December 18, 1995, regarding the tariff classification of cotton towels under the Harmo- 
nized Tariff Schedule of the United States Annotated (HTSUSA). 

Facts: 

The subject article is a towel measuring approximately 16 x 26 inches and is made froma 
100 percent huck weave fabric. Three edges of the towel are hemmed while the fourth is 
selvage. The towels are stamped with the company’s name, city, state, and the words “wip- 
ing cloth.” It appears that the stamp may not be indelible but should last through a few 
washings. The towel is not first quality, exhibiting fabric defects such as slubs, knots, and 
some variances in the weave. Furthermore, the towel was cut and hemmed in a skewed 
manner. 

In NY 817099, the subject towel was classified as a surgical towel under subheading 
6307.90.8910, HTSUSA. It was determined that these towels should be classified as surgi- 
cal towels due to the cotton huck weave fabric; a fabric which is noted for its lint free char- 
acteristics, absorption, and quality construction associated with use in hospital surgical 
rooms 


Issue: 


Whether the towel is properly classified as a surgical towel under subheading 6307.90, 
HTSUSA, or as an other towel under subheading 6307.10, HTSUSA. 


Law and Analysis: 


Classification of goods under the HTSUSA is governed by the General Rules of Inter- 
pretation (GRI’s). GRI 1 provides that classification shall be determined according to the 
terms of the headings and any relative section or chapter notes. Merchandise that cannot 
be classified in accordance with GRI 1 is to be classified in accordance with subsequent 
GRI’s taken in order. The Explanatory Notes to the Harmonized Commodity Description 
and Coding System (EN’s), which represent the official interpretation of the tariff at the 
international level, facilitate classification under the HTSUSA by offering guidance in un- 
derstanding the scope of the headings and GRI’s. 

We note that you have submitted correspondence from a customer, Johnson Internation- 
al Materials, Inc., where it is indicated that the company isin the business of recycling used 
clothing and selling wiping rags and that the subject towels are purchased by that company 
for resale as wiping cloths. Further, it is stated that the company is not in the business of 
selling hospital products. In addition, we note the evidence which you have supplied estab- 
lishing that the subject towels sell for a cost of 12 cents per “blue rag towel” versus a 37 
cents per first quality “operating room towel.” 

Although Huck weave is associated with a surgical towel, the towels now in question are 
constructed with imperfections in the weave, skewed hems, and the words “wiping cloth” 
which would cause them to be rejected by most operating rooms. Further, you have indi- 
cated that these words appear in indelible ink and cannot be washed off. 

In view of the foregoing, it is our determination that the subject towels are not surgical 
towels. Rather, these towels have features which cause them to be classifiable within the 
ciass or kind of goods provided for under heading 6307, HTSUSA, as “floorcloths, dish- 
cloths, dusters and similar cleaning cloths.” The EN’s to 6307 state that the heading covers 
made up articles of any textile material which are not included more specifically in other 
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headings of Section XI or elsewhere in the Nomenclature. In particular, the EN’s note that 
this heading includes “Floor-cloths, dish-cloths, dusting cloths and similar cleaning 
cloths.” 

It has now been determined that these towels are not “surgical towels” under 
6307.90.8910, HTSUSA. Thus, they are not more specifically provided for in Section XI or 
elsewhere in the HTSUSA. The EN’s to 6307, specifically note that the heading includes 
“floor-cloths” and similar cleaning cloths. Based on the lower quality of construction (im- 
perfect weave, uneven hem) and the fact that the subject towels may be used in a wide array 
of cleaning operations, they are properly classifiable as other cleaning cloths under sub- 
heading 6307.10.2030, HTSUSA. 

Holding: 


The cotton towels are classifiable under subheading 6307.10.2030, HTSUSA, the provi- 
sion for “Other made up articles, including dress patterns: Floorcloths, dishcloths, dusters 
and similar cleaning cloths: Other; Other” which is dutiable under the general column one 
rate at 8.4 percent ad valorem. 

NY 817099, December 18, 1995, is hereby revoked. 

Please be advised that due to the changeable nature of the statistical annotation (the 
ninth and tenth digits of the tariff number) and the restraint (quota/visa) categories, you 
should contact the local Customs office prior to importation of this merchandise to deter- 
mine the current status of any import restraints or requirements. 

The designated textile and apparel category may be subdivided into pans. If so, visa and 
quota requirements applicable to the subject merchandise may be affected. Since part cate- 
gories are the result of international bilateral agreements which are subject to frequent 
renegotiations and changes, to obtain the most current information available, we suggest 
that you check, close to the time of shipment, the Status Report on Current Import Quotas 
(Restraint Levels), an issuance of the U.S. Customs Service, which is updated weekly and is 
available at your local Customs office. 

JOHN DURANT, 
Director, 
Tariff Classification Appeals Division. 


PROPOSED MODIFICATION OF CUSTOMS RULING LETTER 
RELATING TO THE COUNTRY OF ORIGIN OF STRUNG PEARL 
NECKLACES AND BRACELETS 


ACTION: Notice of proposed modification of ruling letter concerning 
the country of origin of strung pear! necklaces and bracelets. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1025(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to modify a prior ruling pertaining to the 
country of origin of strung pear! necklaces and bracelets imported from 
Canada. Comments are invited on the correctness of the proposed rul- 
ing. 


DATE: Comments must be received on or before May 29, 1998. 


ADDRESS: Written comments are to be addressed to the U.S. Customs 
Service, Office of Regulations and Rulings, Attention: Commercial Rul- 
ings Division, 1300 Pennsylvania Avenue, N.W., Washington, D.C. 
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229. Comments submit ted may be Ins yected at the Office of Regula- 
: I 5 
1d Rulings 
A iVUILI 


FURTHER INFORMATION CONTACT: Craig Walker, Special 


ification and Marking Branch, (202) 927-1116. 


MENTARY INFORMATION: 
BACKGROUND 
Tariff Act of 1930 (19 US.C. 
amended by section 623 of Title VI (Customs Moderniza- 
of the North American Free Trade Implementation Act, (Pub. L. 
2,107 Stat. 2057), this notice advises interested parties that Cus- 
intends to modify a ruling pertaining to the country of origin of 
strung pearl necklaces and bracelets from Canada. 

New York Ruling Letter (NY) B84370 dated April 30, 1997, con- 
cerned, in part, the country of origin marking requirements applicable 
to strung pear! necklaces and bracelets imported from Canada. The cul- 
tured pearls originated in China and were shipped to Canada tempo- 
rarily strung for the purpose of transport. In Canada, the pearls were 
permanently strung and made into wearable necklaces and bracelets 
with the addition of clasps and other ornaments. In NY B84370, Cus- 
toms stated that, by applying the North American Free Trade Agree- 
ment (NAFTA) Marking Rules set forth in Part 102, Customs 
Regulations (19 CFR Part 102), the country of origin of the imported 
articles is China and they must be so marked. NY B84370 is set forth as 
Attachment A to this document. 

However, upon reconsideration of NY B84370, Customs has deter- 
mined that the country of origin of the imported pearl necklaces and 
bracelets actually is Canada. Pursuant to 19 CFR 102.11(a)(3), the Chi- 
(foreign materials, as defined in 19 CFR 102.1(e)), 
undergo the applicable change in tariff classification set forth in 19 
CFR 102.20 as a result of the processing performed in Canada. 

Under the circumstances, Customs intends to modify the portion of 
NY B84370 relating to the country of origin of the imported articles. Be- 
fore taking this action, consideration will be given to any written com- 
ments timely received. The proposed ruling modifying NY B84370 is set 
forth in Attachment B to this document. 


to section 625(c)(1) 


V 
la 
is 


nese-origin peal 


Dated: April 10, 1998. 
MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 
[Attachments] 
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[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY 
U.S. CUSTOMS SERVICE 
New York, NY, Apri 30, 1997 


CLA-2-71 :RR:NC :SP:23: 
Category: Classification 
Tariff No. 7116.10.2500 
Mr. THOMAS PENKSA 
PBB Group 
434 Delaware Ave. 
3uffalo, NY 14202 


Re: The tariff classification and status under the North American Free Trade Agreement 
(NAFTA), of pearl necklaces and/or bracelets from Canada; Article 509 


DEAR MR. PENSKA 

In your letter dated April 10, 1997, on behalf of 3077675 Canada Inc. (Delmar), you re 
quested a ruling on the status of pearl necklaces and/or bracelets from Canada under the 
NAFTA. 

The cultured pearls originate in China and are shipped into Canada from Hong Kong. 
They are temporarily strung for the purpose of transport. The pearls are permanently 
strung in Canada and made into wearable necklaces and/or bracelets in Canada with the 
addition of clasps or other ornaments. 

The applicable tariff provision for the pearl necklaces and bracelets will be 7116.10.2500, 
Harmonized Tariff Schedule of the United States Annotated (HTSUSA), which provides 
for articles of natural or cultured pearls: cultured. The general rate of duty will be 7.7% ad 
valorem 

The merchandise does not qualify for preferential treatment under the NAFTA because 
the non originating pearls used in the production of the goods will not undergo the change 
in tariff classification required by General Note 12(t)/71.2, HTSUSA 

You have also requested a ruling on the country of origin marking requirements for the 
pearl necklaces and bracelets. 

The marking statute, section 304, Tariff Act of 1930, as amended (19 U.S.C. 1304), pro- 
vides that, unless excepted, every article of foreign origin (or its container) imported into 
the U.S. shall be marked in a conspicuous place as legibly, indelibly and permanently as the 
nature of the article (or its container) will permit, in such a manner as to indicate the ulti 
mate purchaser in the U.S. the English name of the country of origin of the article. Part 
134, Customs Regulations (19 CFR Part 134) implements the country of origin marking 
requirements and exceptions of 19 U.S.C. 1304. 

The country of origin marking requirements for a “good of a NAFTA country” are also 
determined in accordance with Annex 311 of the North American Free Trade Agreement 
(“NAFTA”), as implemented by section 207 of the North American Free Trade Agreement 
Implementation Act (Pub. L. 103-182, 107 Stat 2057) (December 8, 1993) and the ap- 
propriate Customs Regulations. The Marking Rules used for determining whether a good 
is a good of a NAFTA country are contained in Part 102, Customs Regulations. The mark- 
ing requirements of these goods are set forth in Part 134, Customs Regulations 

Section 134.1 (b) of the regulations, defines “country of origin” as 


the country of manufacture, production, or growth of any article of foreign origin en- 
tering the U.S. Further work or material added to an article in another country must 
effect asubstantial transformation in order to render such other country the “country 
of origin within this part; however, for a good of a NAFTA country, the NAFTA Mark- 
ing Rules will determine the country of origin. (Emphasis added). 


Section 134.1 (j) of the regulations, provides that the “NAFTA Marking Rules” are the 
rules promulgated for purposes of determining whether a good is a good of a NAFTA coun- 
try. Section 134.1(g) of the regulations, defines a “good of a NAFTA country” as an article 
for which the country of origin is Canada, Mexico or the United States as determined under 
the NAFTA Marking Rules. Section 134.45(a)(2) of the regulations, provides that a “good 
of a NAFTA country” may be marked with the name of the country of origin in English, 
French or Spanish. 
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‘to determine the country of origin marking requirements we must first apply 
Marking Rules in order to determine whether the imported pear! necklace and 
t “is a good of a NAFTA country” 
)2 of the regulations, sets forth the “NAFTA Marking Rules” for purposes of de 
whether a good is a good of a NAFTA country for marking purposes. Section 
the regulations, sets forth the required hierarchy for determining country of ori 
laArK Ing pul poses 
ng the NAFTA rules of origin set forth in Part 102 of the regulations to the facts of 
we find that, for mé ——— es, the imported pear! necklace and/or bracelet is 
id ofa NAFTA country. Accordingly, the country of origin of the pearl necklace and 
‘t is China and must be so marked 
ral rule, marking requirements are best met by marking worked into the article 
e time of manufacture. For example, it is suggested that the country of origin on metal 
; be die sunk, molded or etched. However, it does not appear to be feasible to stamp or 
the name of the country of origin on the pear! necklaces and/or bracelets. In such 
the Customs Service normally permits any reasonable method of marking that 
on the article during handling until it reaches the ultimate purchaser. This in- 
of string tags. Section 134.44 of the Customs Regulations explicitly provides 
s by means of string tags is an acceptable method of indicating country of ori- 
ras the tags are affixed in a conspicuous place and so securely that, unless delib- 
moved, they will remain on the article until it reaches the ultimate purchaser (19 


s being issued under the provisions of Part 181 of the Customs Regulations 
I g 
‘opy of the ruling or the control number indicated above should be provided with the 
documents filed at the time this merchandise is imported. If you have any — 
garding the ruling, contact National Import Specialist Lawrence Mushinske 


112-466-5735 

Should you wish to re quest an administrative review of this ruling, submit a copy of this 
L and all relevant facts and arguments within 30 days of the date of this letter, to the 
Director, Commercial Rulings Division, Headquarters, U.S. Customs Service, 1301 Consti- 
tution Ave., NW, Franklin Court, Washington, DC 20229 

GWENN KLEIN KIRSCHNER 
Chief, Special Products Branch, 
National Commodity Specialist Division. 


ACHMENT B 


DEPARTMENT OF THE TREASURY 
U.S. CUSTOMS SERVICE 
Washington, DC. 
2 RR:CR:SM 960519 CW 

Category: Marking 
Mr. TOM PENSKA 
CONSULTING SERVICES DEPARTMENT 
PBB GROUP 
434 Delaware Ave 
Buffalo, NY 142 


Re: Reconsideration of NY B84370; Country of Origin Marking of Strung Pear! Necklaces 
and Bracelets from Canada 


DEAR MR. PENSKA 

This is in reference to your request for reconsideration of New York Ruling Letter (NY) 
B84370 dated April 30, 1997, on behalf of 3077675 Canada Inc. (Delmar), regarding the eli- 
gibility of strung pear! necklaces and bracelets imported from Canada for aduty preference 
under the North American F ree Trade Agreement (NAFTA) and the country of origin of 
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the articles under the NAFTA Marking Rules. We have reviewed NY B84370 in connection 
with your letter of May 16, 1997, and have determined that the ruling’s holding regarding 
the origin of the articles for country of origin marking purposes is incorrect. Our decision 
follows 


Facts: 


The cultured pearls originate in China and are shipped into Canada from Hong Kong 
They are temporarily strung for the purpose of transport to Canada. The pearls are perma- 
nently strungin Canadaand made into wearable necklaces and/or bracelets in Canada with 
the addition of clasps or other ornaments 

In NY B84370, it was determined that the pearl necklaces and bracelets imported into 
the U.S. from Canada: (1) are classifiable in subheading 7116.10.2500, Harmonized Tariff 
Schedule of the United States (HTSUS); (2) do not qualify as “originating” goods under 
General Note 12(b), HTSUS, and, therefore, are not entitled to duty preference under 
NAFTA; and (3) by application of the NAFTA Marking Rules set forth in 19 CFR Part 102, 
are considered goods of China for country of origin n —— purposes You request recon- 
sideration of the determinations concerning NAF TA eligibility and country of origin mark- 
ing. 


Issues: 


Whether the pear! necklaces and bracelets are entitled to a duty preference under NAF- 
TA 


What is the country of origin of the articles for marking purposes? 
Law and Analysis: 


There appears to be no dispute as to the correct classification of the imported necklaces 
and bracelets under the HTSUS. The articles are classified in subheading 7116.10.2500, 
HTSUS, the provision for “Articles of natural or cultured pearls, precious or semiprecious 
stones (natural, synthetic or reconstructed): Of natural or cultured pearls: Cultured.” 


NAFTA Preference 
General Note 12(a)(ii), HTSUS, provides, in pertinent part: 


(I) Goods that originate in the territory of a NAFTA party under the terms of subdivi- 
sion (b) of this note and that qualify to be marked as aiasned Canada under the terms 
of the marking rules set forth in the regulations issued by the Secretary of the Trea- 
sury (without regard to whether the goods are marked), when such goods are imported 
into the customs territory of the United States and are entered under asubheading for 
which a rate of duty appears in the “Special” subcolumn followed by the symbol “CA” 
in parentheses, are eligible for such duty rate. 


Accordingly, the necklaces and bracelets at issue will be eligible for the preferential “CA” 
rate of duty if they are NAFTA “originating” goods under General Note 12(b), HTSUS, and 
they qualify to be marked as products of Canada under the NAFTA Marking Rules. General 
Note 12(b) states, in pertinent part 


For purposes of this note, goods imported into the customs territory of the United 
States are eligible for the tariff treatment and quantitative limitations set forth in the 
tariff schedule as “goods originating in the territory of a NAFTA party” only if 

(I) they are goods wholly obtained or produced entirely in the territory of C maid 
Mexico and/or “the United States; or 

(ii) they have been transformed in the territory of Canada, Mexicoand/or the United 
States so that— 

(A) except as provided in subdivision (f) of this note, each of the non-originating ma- 
terials used in the production of such goods undergoes a change in tariff classification 
described in subdivision (r), (s) and (t) of this note or the rules set set forth therein, or 

(B) the goods otherwise satiety the applicable requirements of subdivision (r), (s) 
and (t) where nochange in tariff classification is re quired, and the goods satisfy all oth- 
er requirements of this note. * * * 


Because the pearl necklaces and bracelets are made, in part, of materials from China, 
General Note 12(b)(I), HTSUS, does not apply. Therefore, we must ascertain whether the 
products qualify for NAFTA preferential treatment under General Note 12(b)(ii), HTSUS; 
that is, whether the article undergoes the prescribed tariff shift or other applicable re- 
quirements to become an originating good of Canada. Since the articles imported into the 
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S. are classifiable in subheading 7116.10.2500, HTSUS, you correctly note that the perti- 
nent rule is found in General Note 12(t)/71.2, HTSUS, which states: 


Chapter 71 


Heading rule: earls, permanently strung but without the addition of clasps or other 
ornamental features of precious metals or stones, shall be treated as an originating 
good only if the pearls \ were obtained in the territory of one or more of the Parties. 


A change to heading 7113 a! 7118 from any heading outside that group, except 
from tariff items 7101 10.3 ) or 7101.22.30 


Applying this rule to the matter at hand, upon entry of the goods into the territory * a 
NAFTA party (Canada), they would have been classifi¢ din subheading 7101.! 
HTSUS, which is the provision for “Pearls, natural or cultured, whether or not ane 
raded but not strung, mounted or set; pearls, natural or cultured, temporarily strung for 
convenience of transport: Cultured pearls: Worked: Graded and temporarily strung for 
convenience of transport.” The importer notes in his Exhibit II that this provision bears 
subheading number 7101.22.1000 in the Canadian tariff. However, by design, tariffs do not 
necessarily correspond from one country to the next beyond the first six digits. Therefore, 
in this case, the Canadian subheading number at the eight digit level isimmaterial to apply- 
ing the U.S. rules 
Here, the applicable General Note 12(t) rule provides that even ifa good changes to head- 
ings 7113 through 7118 from any aie Gaines group, atariff shift will not be recog- 
nized if the starting point is subheading 7101.22.30. Therefore, as the articles under 
consideration do not undergo the requisite tariff shift, they are not entitled to preferential 
reatment under the NAFTA, but will be dutiable under the column 1 general rate of 6.6 
percent ad valorem. Note that this rate has been reduced since you received NY B84370. 
With respect to the Heading rule in General Note 12(t)/71, you claim that, if pearls, per- 
manently strung but without the addition of clasps or other ornamental features qualify 
as originating goods only if the pearls were obtained in a NAFTA party, then “[dJeductive 
reasoning implies that if clasps or other ornamental features are added in Canada,” the 
articles should qualify as originating goods. We disagree. The Headingrule specifically clar- 
ifies the circumstances under which pearls which are permanently strung but without the 
addition of clasps or other pliant features may obtain originating status. The rule is 
silent on the circumstances under which pearls which are permanently strung with the 
addition of clasps or other ornamental features may obtain originating status. It is not ap- 
propriate to infer by “deductive reasoning” what the Heading rule would say had it ad- 
dressed the situation presented in the instant case. In the absence of any specific guidance 
in the Heading rule on the circumstances presented here, we rely on the specific General 
Note 12(t) tariff shift rule applicable to imported merchandise. As noted above, the articles 
at issue do not undergo the requisite tariff shift specified therein. 
The portion of NY B843 70 relating to the eligibility of the imported articles for NAFTA 
duty preference is affirmed. 


Country of Origin Marking 


The marking statute, section 304, Tariff Act of 1930, as amended (19 U.S.C. 1304), pro- 
vides that, unless excepted, every article of foreign origin (or its container) imported into 
the U.S. shall be marked in a conspicuous place as legibly, indelibly and permanently as the 
nature of the article (or its container) will permit, in such a manner as to indicate to the 
ultimate purchaser in the U.S. the English name of the country of origin of the article. Part 
134, Customs Regulations (19 CFR Part 134), implements the country of origin marking 
requirements and exceptions of 19 U.S.C. 1304. 

Section 134.1(b), Customs Regulations (19 CFR 134.1(b)), defines “country of origin” 


as: 


“the country of manufacture, production, or growth ofany article of foreign origin 
entering the U.S. Further work or material added to an article in another country 
must effect a substantial transformation in order to render such other country the 
‘country of origin’ within this part; however, for a good of a NAFTA country, the NAF- 
TA Marking Rules will determine the country of origin. (Emphasis added). 


Section 134.1()of the regulations provides that the “NAFTA Marking Rules” are the 
rules promulgated for purposes of determining whether a good is a good of aNAFTA coun- 
try. Section 134.1(g) defines a “good of aNAFTA country” as an article for which the coun- 
try of origin is Canada, Mexico or the U.S. as determined under the NAFTA Marking Rules. 
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A “good of a NAFTA country” may be marked with the name of the country of origin in 
English, French or Spanish. See 19 CFR 134.45(a)(2). 

Part 102, Customs Regulations (19 CFR Part 102), sets forth the “NAFTA Marking 
Rules.” Section 102.11, Customs Regulations (19 CFR 102.11), sets forth the required 
hierarchy for determining the country of origin for marking purposes. Section 102.11(a) 
states that “[t]he country of origin of a good is the country in which: 

(1) The good is wholly obtained or produced; 
(2) The good is produced exclusively from domestic materials; or 
(3) Each foreign material incorporated in that good undergoes an applicable change 
in tariff classification set out in section 102.20 and satisfies any other applicable re 
quirements of that section, and all other applicable requirements of these rules are 
satisfied.” 
“Foreign Material” is defined in section 102.1(e), Customs Regulations (19 CFR 102. 1(e)), 
as “a material whose country of origin as determined under these rules is net the same 
country as the country in which the good is produced.” 

In this case, the pear! necklaces and bracelets are processed in Canada with Chinese ori- 
gin pearls. Therefore, neither paragraph (a)(1) nor (a)(2) of section 102.11 can be used to 
determine the origin of the articles. As a result, 19 CFR 102.11(a)(3) is the next applicable 
rule that must be applied. 

As indicated above, the imported pear] necklaces and bracelets are classifiable in sub- 
heading 7116.10.2500, HTSUS. Thus, the applicable change in tariff classification is set 
out in section 102.20(m), Customs Regulations, Section XIV: Chapter 71 as follows: 

7116 achange to heading 7116 from any other heading, except that pearls strung 


but without the addition of clasps or other ornamental features of precious 

metals or stones, shall have the origin of the pearls. 
The articles (pearls, temporarily strung) when imported into Canada from China are clas- 
sifiable in subheading 7101.22.30, HTSUS, which is outside of heading 7116, and thus a 
tariff shift does occur in Canada. Since the pear] necklaces and bracelets imported into the 
U.S. are strung with the addition of clasps or other ornamental features of precious metals 
or stones, the exception to the tariff shift rule does not apply and all requirements of the 
tariff shift rule are met in Canada. Therefore, the country of origin of the imported pear] 
necklaces and bracelets is Canada and they must be so marked. NY B84370, which held 
that the country of origin of the goods is China, is modified accordingly. 


Holding: 


On the basis of the information provided, the pear] necklaces and bracelets are not origi- 
nating goods under General Note 12(b), HTSUS, and, therefore, are not entitled to a duty 
preference under NAFTA. 

Under the NAFTA Marking Rules, the goods are considered products of Canada and 
must be marked accordingly. 

NY B84370 is modified accordingly. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 
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REVOCATION OF RULING LETTER RELATING TO TARIFF 
CLASSIFICATION OF A THREE DIMENSIONAL SANTA CLAUS 
CANDLE HOLDER 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of revocation of a tariff classification ruling letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is revoking a ruling pertaining to the tariff classifica- 
tion of a three dimensional Santa Claus candle holder under the 
Harmonized Tariff Schedule of the United States (HTSUS). Notice of 
the proposed revocation was published on March 4, 1998, in the Cus- 
TOMS BULLETIN. No comments were received in response to this notice. 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after June 29, 1998. 


FOR FURTHER INFORMATION CONTACT: Mary Beth McLough- 
lin, General Classification Branch (202) 927-2404 
SUPPLEMENTARY INFORMATION: 

BACKGROUND 

On March 4, 1998, Customs published a notice in the CUSTOMS BULLE- 
TIN, Volume 32, Number 9, proposing to modify New York Ruling Letter 
(NYRL) B82959 dated March 11, 1997. No comments were received in 
response to this notice. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is revoking a ruling pertaining to the tariff classifica- 
tion of a three dimensional Santa Claus candle holder. 

In NYRL B82959, Customs held, that a three dimensional Santa 
Claus candle holder was classifiable under heading 9405, HTSUS, 
which provides for “[l]Jamps and lighting fittings including searchlights 
and spotlights and parts thereof, not elsewhere specified or included; il- 
luminated signs, illuminated nameplates and the like, having a perma- 
nently fixed light source and parts thereof not elsewhere specified or 
included.” 

In Midwest of Cannon Falls, Inc. v. United States, Court No. 
92-03-00206, 1996 Ct. Int’]| Trade LEXIS 15 (Ct. Intl. Trade, January 
18, 1996) and Court No. 96-1271, 96-1279, 1997 U.S. App. LEXIS 
21617 (Fed. Cir. August 14, 1997) [hereinafter Midwest], the court ad- 
dressed the scope of heading 9505, specifically, the class or kind “festive 
articles.” It then applied its conclusions to 29 specific articles to deter- 
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mine whether they were included within the scope of the class. Accord- 
ing to the court, all of the articles were “festive.” 

Based on a review of the Midwest articles, Customs is of the opinion 
that the court has included within the scope of heading 9505, HTSUS, 
certain non-utilitarian articles containing representations of an ac- 
cepted symbol for a recognized holiday. For a detailed listing of those ar- 
ticles, holidays and symbols, see 32 CUSTOMS BULLETIN 2/3, dated 
January 21, 1998. 

In making a determination on the articles, the court applied the gen- 
eral criteria for classification set forth in United States v. Carborundum 
Company, 63 CCPA 98, C.A.D. 1172, 536 F. 2d 373 (1976), cert. denied, 
429 US. 979 [hereinafter Carborundum]. Therefore, for those articles, 
holidays and symbols not specifically recognized in Midwest, Customs 
will apply the general criteria for classification set forth in Carborun- 
dum. 

Application of the Carborundum criteria leads Customs to believe 
that the expectation of the ultimate purchaser, channels of trade, envi- 
ronment of sale, use in the same manner as merchandise which defines 
the class and recognition in the trade of this use, all indicate that this 
three dimensional Santa Claus candle holder is principally used as a 
“festive article.” Therefore, it is classifiable under heading 9505, specif- 
ically, heading 9505.10.5020, which provides for “[flestive, carnival or 
other entertainment articles, including magic tricks and practical joke 
articles; parts and accessories thereof: [a]rticles for Christmas festivi- 


ties and parts and accessories thereof:[o]ther:[o]ther.” Headquarters 
Ruling Letter 960371 revoking NYRL B829539 is set forth as an attach- 
ment to this document. 

Publication of rulings or decisions pursuant to 19 U.S.C. §1625 does 
not constitute a change of practice or position in accordance with sec- 
tion 177.10 (c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 


Dated: April 14, 1998. 


MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 
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ATTACHMENT A] 


DEPARTMENT OF THE TREASURY 
U.S. CusTOMS SERVICE 
Washington, DC, April 14, 1998 
CLA-2 RR:CR:GC 960371 MMC 
Category: Classification 
lariff No. 9505.10.5000 


tALLAGHER 
MERCHANDISE PLANNING AND CONTROL 
EE STORES, IN¢ 


) 


2507 
B82959 revoked: Three dimensional Santa Claus candle holder. 
ALLAGHEF 
h 26, 1997, you requested reconsideration of New York Ruling Letter (NYRL) 
ted March 11, 1997, issued on your behalf to Fritz Companies, Inc. which held, 
dimensional Santa Claus candle holder (item number 3346A-D) was classifi 
r heading 9405 of the Harmonized TariffSchedule of the United States (HTSUS) 
g 9405, HTSUS, provides for “[{l]Jamps and lighting fittings including searchlights 
itlights and parts thereof, not elsewhere specified or included; illuminated signs, il 
minated nameplates and the like, having a permanently fixed light source, and parts 
f not elsewhere specified or included.” Upon further examination, we are of the opin 
> three dimensional Santa Claus candle holder is properly classified under head 
HTSUS, which provides for “[flestive, carnival or other entertainment articles, 
magic tricks and practical joke articles; parts and accessories thereof.” A sample 
candle holder was forwarded for our review 


Pursuant to section 625(c)(1) Tariff Act of 1930 [19 U.S.C. 1625(c)(1)], as amended by 
ection 62: 


ludin 
1aing 


3 of Title VI (Customs Modernization) of the North American Free Trade Agree- 
it Implementation Act, (Pub. L. 103-182, 107 Stat. 2057, 2186), notice of the proposed 


ocation of NYRL B82959 was published, on March 4, 1998, in the CUSTOMS BULLETIN, 
me 32, Number 9. No comments were received in response to the notice 


ticle isa5 inch tall ceramic candle holder. A metal reservoir has been fixed into the 
the ceramic structure and serves to hold a candle. The remaining ceramic form has 
d to create a three dimensional representation of Santa Claus’ head and face 

f Santa Claus’ head is a holly crown. Four additional complete representations of 
laus separated by evergreen trees form the remainder of the structure below Santa 


Whet 


her the three dimensional Santa Claus candle holder is classifiable as a candle hold- 
ider heading 9405, HTSUS, or as a “festive article” under heading 9505, HTSUS. 
Law and Analysis 

In Midwest of Cannon Falls, Inc. v. United States, Court No. 92-03-00206, 1996 Ct. Int’] 
Trade LEXIS 15 (Ct. Intl. Trade, January 18, 1996) and Court No. 96-1271, 96-1279, 1997 
U.S. App. LEXIS 21617 (Fed. Cir. August 14, 1997) [hereinafter Midwest], the court ad- 
dressed the scope of heading 9505, specifically, the class or kind “festive articles.” It then 
applied its conclusions to 29 specific articles to determine whether they were included 
within the scope of the class. According to the court all of the articles were classifiable as 
“festive.” 

Based on a review of the Midwest articles, Customs is of the opinion that the court has 
included within the scope of the class “festive articles,” certain utilitarian articles which 
are a three dimensional representation of an accepted symbol for a recognized holiday. For 
a detailed listing of those articles, holidays, and symbols, see 32 CUSTOMS BULLETIN 2/3, 
dated January 21, 1998. 

In making a determination on the articles, the court applied the general criteria for clas- 
sification set forth in United States v. Carborundum Company, 63 CCPA 98, C.A.D. 1172, 
536 F 2d 373 (1976), cert. denied, 429 U.S. 979 [hereinafter Carborundum]. Therefore, for 
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those articles, holidays and symbols not specifically recognized in Midwest, Customs will 
apply the general criteria for classification set forth in Carborundum. Those criteria in- 
clude: general physical characteristics, the expectation of the ultimate purchaser, channels 
of trade, environment of sale (accompanying accessories, manner of advertisement and dis- 
play), use in the same manner as merchandise which defines the class, economic practical 
ity of so using the import, and recognition in the trade of this use 

By application of the above analysis, Customs is of the opinion that the three dimension 
al Santa Claus candle holder is classifiable under subheading 9505.10.5020, HTSUS. In 
Midwest, Christmas was recognized as a holiday and Santa Claus, in his various forms, an 
accepted symbol of that holiday. Furthermore, the court has included within the scope of 
heading 9505, HTSUS, utilitarian articles which are athree dimensional representation of 
an accepted symbol for a recognized holiday. The candle holder isa utilitarian object, in that 
it functions by holding a candle, and has an three dimensional representation of accepted 
symbol, Santa Claus, for a recognized holiday, Christmas 
Holding: 

[he three dimensional Santa Claus candle holder is classifiable under subheading 
9505.10.5020, HTSUS, as “[flestive, carnival or other entertainment articles, including 
magic tricks and practical joke articles; parts and accessories thereof: [a|rticles for Christ 
mas festivities and parts and accessories thereof:[o|ther:[o|ther,” with a 1998 column one 
duty rate of free 

NYRL B82959 is revoked. In accordance with 19 U.S.C. §1625(c)(1), this ruling will be- 
comeeffective 60 days after its publication in the CUSTOMS BULLETIN. Publication ofrulings 
or decisions pursuant to 19 U.S.C. 1625(c)(1) does not constitute a change of practice or 
position in accordance with section 177.10 (c)(1), Customs Regulations [19 CFR 
177.10(¢)(1)]} 

MARVIN AMERNICK 
(for John Durant, Director, 
Commercial Rulings Division.) 


REVOCATION OF RULING LETTERS RELATING TO TARIFF 


CLASSIFICATION OF TRANSDERMAL DELIVERY SYSTEM 
PATCHES 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of revocation of tariff classification ruling letters. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is revoking two rulings pertaining to the tariff classi- 
fication of Transdermal Delivery System Patches. Notice of the 
proposed revocation was published February 25, 1998, in the CusTomMs 
BULLETIN, Vol. 32, No. 8. 


EFFECTIVE DATE: This decision is effective for merchandise entered 
or withdrawn from warehouse, for consumption on or after June 29, 
1998. 


FOR FURTHER INFORMATION CONTACT: John G. Black, Senior 
Attorney, Commercial Rulings Division, (202) 927-1317. 
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SUPPLEMENTARY INFORMATION: 
BACKGROUND 

On February 25, 1998, Customs published a notice in the CUSTOMS 

BULLETIN, Vol. 32, No. 8, proposing to revoke New York Ruling Letter 
NY) 881926, issued January 22, 1993, pertaining to the classification 
of “Minitran”, a nitroglycerin Transdermal Delivery System. 

In New York Ruling Letter (NY) 881926, issued on January 22, 1993, 
Customs ruled that “Minitran”, a nitroglycerin Transdermal Delivery 
System was classifiable in subheading 3005.10.1000, Harmonized Tar- 
iff Schedule of the United States Annotated (HTSUSA), the provision 
for “Wadding, gauze, bandages and similar articles (for example, dress- 
ings, adhesive plasters, poultices), impregnated or coated with pharma- 
ceutical substances.” 

This ruling was brought to Customs attention as being inconsistent 
with Customs position with respect to other transdermal administra- 
tion systems that dispense such medicinal substances as estrogen and 
nicotine. Those transdermal administration systems are classified as 
medicaments in heading 3004. Therefore, the classification of “Mini- 
tran” would, likewise, be in heading 3004, HTSUSA, to maintain con- 
formity in principle. 

One comment was received regarding the correctness of the proposed 
revocation and new ruling. Specifically, the comment noted that the 
correct classification within heading 3004 is as a cardiovascular medi- 
cament of subheading 3004.90.9020, not as an alkaloidal cardiovascu- 
lar medicament of subheading 3004.40.0010, as initially indicated in 
the proposed revocation. The new ruling reflects this change. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is revoking NY 881926 to reflect the proper classifica- 
tion of “Minitran”, a transdermal nitroglycerin delivery system and a 
medicament of heading 3004, HTSUSA. Headquarters Ruling Letter 
(HQ) 961177 revoking 881926 is set forth as Attachment A to this docu- 
ment. 

Subsequent to the publication of the notice in the CUSTOMS BULLETIN 
on February 25, 1998, we ascertained that another ruling existed con- 
cerning the classification of a transdermal adhesive patch. In NY 
868637, dated November 26, 1991, Customs determined that “Pros- 
tep”, a transdermal adhesive patch impregnated with nicotine, was 
classifiable in subheading 3005.10.1000, HTSUSA. This ruling is incor- 
rect and is being revoked for the same reasons as the revocation of NY 
881926. Headquarters Ruling Letter 961666, revoking NY 868637 is set 
forth as Attachment B to this document. 
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Publication of rulings or decisions pursuant to section 625 does not 
constitute a change of practice or position in accordance with section 
177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 

Dated: April 14, 1998. 

MARVIN AMERNICK, 
(for John A. Durant, Director, 
Commercial Rulings Division. 


[Attachments] 


ATTACHMENT A 


DEPARTMENT OF THE TREASURY 
US. CUSTOMS SERVICE 
Washington, DC, April 14, 1998. 
CLA-2 RR:CR:GC 961177 JGB 
Category: Classification 
Tariff No. 3004.90.9020 
Mr. JACK RYAN 
3M CENTER, TRANSPORTATION DEPT 
PO. Box 33250 
St. Paul, MN 55133-3250 


Re: Classification of “Minitran”, anitroglycerin Transdermal Delivery System from Italy; 


NY 881926 Revoked 


DEAR MR. RYAN 

This is in reference to New York Ruling Letter (NY) 881926 issued to you on January 22, 
1993, regarding the classification under the Harmonized Tariff Schedule of the United 
States Annotated (HTSUSA) of “Minitran”, a nitroglycerin Transdermal Delivery System 
from Italy. We have reviewed this ruling and determined that Customs erred in NY 881926 
by classifying “Minitran” in subheading 3005.10.1000, HTSUSA 

This letter is to inform you that NY 881926 no longer reflects the view of Customs. Pur- 
suant to section 625(c)(1), Tariff Act of 1930, as amended, and section 177.9(d) of the Cus- 
toms Regulations (19 CFR 177.9(d)), notice of proposed revocation of NY 881926 was 
published February 25, 1998, in the CUSTOMS BULLETIN, Vol 32, No. 8. Our position, set 
forth below, incorporates the substance of the one comment received in response to the no- 
tice as to the correct subheading within Heading 3004 
Facts 

“Minitran”, is a nitroglycerin Transdermal Delivery System. The product consists of a 
plastic film patch coated with an acrylate based polymer adhesive containing nitroglycerin 
as the active ingredient. When the patch is affixed to the skin “Minitran” is designed to 
provide continuous, controlled release of nitroglycerin for people suffering from chronic 
angina 

Unlike a bandage that would be placed over a wound, cut, or break in the skin, the “Mini- 
tran” in use is held against the skin by the adhesive to permit the absorption of the nitro- 
glycerin through the skin. A number of areas on the skin are particularly suitable for 
application of the “Minitran.” 

Issue: 

Whether “Minitran” is classifiable as “Wadding, gauze bandages or similar articles” in 
heading 3005 or as “Medicaments (excluding goods of heading 3002, 3005 or 3006)” in 
heading 3004, HTSUSA. 

Law and Analysis: 

Merchandise imported into the U.S. is classified under the HTSUSA. Tariff classification 

is governed by the principles set forth in the General Rules of Interpretation (GRIs) and, in 
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the absence of special language or context which otherwise requires, by the Additional U.S 
Rules of Interpretation. The GRIs and the Additional U.S. Rules of Interpretation are part 
th ( -y provisions of law for all purposes 


according to the terms of the head 


iff schedule and any relative secti¢ ‘chapter notes and, unless otherwise 


according to the remaining GRIs taken in their appropriate order. GRI6 requires 


lassification of goods in the subheadings of headings shall be determined accord- 


statis mutar 


»f those subheadings, any related subheading notes and, n 


5 provides for “Wadding, gauze, bandages and similar articles (for exan 


idhesive plasters, poultices), impregnated or coated with pharmaceutical sub 


stances or put up in forms or packings for retail sale for medical, surgical, dental or 
purposes:.” Heading 3004 provides for “Medicament xcluding goods of headings 
3005 or 3006) consisting of mixed or unmixed products for therapeutic or prophy] 
up in measured doses or in forms or packings for retail sale 
Based on the exclusionary form of heading 3 it is necessary to rule out the stated 
igs, in particular heading 3005, before heading 3004 can be considered. In our view 
x 3005 can be ruled out because the heading is inherently limited to articles (“ban 
gauze”, “wadding”, “dressings, adhesive plasters and poultices”) that func 
when applied to a particular area of the skin. By contrast, the “Minitran” functions by 
ng placed in contact with the skin in an area where it may be absorbed, so that the med 
ment will be accepted by the whole organism and eventually t ace in the body 
where it can be effective. In this instance, that area 
level, 3005 does not describe the entire product, requiring classificatior heading 3004 
Heading 3004 covers this product not only by default from heading 3005, but also by its 
function of dispensing medication in “measured doses.” The product is specifically covered 
by subheading 3004.90.9020, HTSUSA, the provision for “Medicaments (excluding goods 
of heading 3002, 3005 or 3006) consisting of mixed or unmixed products for therapeutic or 
prophylactic uses, put up in measured doses or in forms or packings for retail sale: Ott 
Other, Other: Cardiovascular medicaments”, free of duty under column one 
Holdin 


“Minitran” is classified in subheading 3004.40.0010, HTSUSA, the provision for “Medi- 
caments (excluding goods of heading 3002, 3005 or 3006) consisting of mixed or unmixed 
products for therapeutic or prophylactic uses, put up in measured doses or in forms or 
packings for retail sale: Other: Other, Other: Cardiovascular medicaments”, free of duty 
under column one 

NY 881926 is revoked 

MARVIN AMERNICK 
for John Durant, Director, 
Commercial Rulings Division 





2 RR:CR:GC 961666 JGB 
; sory: Classification 
f No. 3004.40.0040 


k Ruling Letter (NY) 868637 issued to you on November 
on under the Harmonized Tariff Schedule of the United 
Dp 


step” ( rar rmal Delivery System from 
g and determined that Customs erred in NY 868637 by 
subheading 3005.10.1000, HTSUSA 

i that NY 868637 no longer reflects the view of Customs. Pur- 
as amended, and section 177.9(d) of the Cus- 
f proposed revocation of a similar ruling, NY 
iermal administration principle, was published Febru- 

STIN, Vol 32, No. 8. Our position is set forth below 


’ n duct consists ofan adhesive 
patch cor ng nicotine as the active ingredient. When patch is affixed to the skin 
‘Prostep” ed to provide continuous, controlled release of nicotine for people at- 

lependency usually associated with smoking. The reduction of 
ntended to provide relief from nicotine withdrawal symptoms 
ye placed over a wound, cut, or break in the skin, the “Pros- 


in by the adhesive to permit the absorption of the nicotine 


larly suitable for application of 


3005 


g 3004, HTSUSA 


ified 1er ti rSUSA. Ta I ification 


governed by the principles set forth in the General Rul ‘Interpretation (GRIs) and, i 

1e absence of special language or context which otherwise requires, by the Additional U.S 
Rules of Interpretation. The GRIs and the Ad 1 U.S. Rules of Interpretation are part 
of the HTSUSA and are to be considered statut provisions of law fo1 purposes 


GRI 1 requires that classification be determined first according to the terms of the head- 
ings of the tariff schedule and any relative section or chapter notes and, unless otherwise 
required, according to the remaining GRIs taken in their appropriate order. GRI6 requires 


that the classification of goods in the subheadin f headings be determined accord- 


ing to the terms of those subheadings, any related subheading notes and, mutatis mutan- 
dis, to the GRIs 


Heading 3005 provides for “Wadding, gauze, dages and similar articles (for example, 


gs, adhesive plasters, poultices), impregnated or coated with pharmaceutical sub- 
stances or put up in forms or packings for retail sale for medical, surgical, dental or veteri- 
nary purposes:.” Heading 3004 provides for “Medicaments (excluding goods of heading 
3002, 3005 or 3006) consisting of mixed or unmixed products for therapeutic or prophylac- 


tic uses, put up in measured doses or in forms or packings for retail sale.” 
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the exclusionary form of heading 3004, it is necessary to rule out the stated 

n particular heading 3005, before heading 3004 can be considered. In our view, 

3005 can be ruled out because the heading is inherently limited to articles (“ban 
gauze wadding”, “dressings, adhesive plasters and poultices”) that function 

ed toa particular area of the skin. By contrast, the “Prostep” functions by being 

‘t with the skin in an area where it may be absorbed, so that the medicament 

» accepted by the whole organism and eventually arrive at a place in the body where it 
fective. In this instance, that area is the peripheral and central nervous systems. 

at the heading level, 3005 does not describe the entire product, requiring classi 

eading 3004 

3004 covers this product not only by default from heading 3005, but also by its 
dispensing medication in “measured doses.” The product is specifically covered 
ibheading 3004.40.0040, HTSUSA, the provision for “Medicaments (excluding goods 
ding 3002, 3005 or 3006) consisting of mixed or unmixed products for therapeutic or 
actic uses, put up in measured doses or in forms or packings for retail sale: Contain- 

ng alkaloids or derivatives thereof but not containing hormones, other products of head- 
937 or antibiotics, Other: Medicaments primarily affecting the central nervous 


ther”, free of duty under column one 


I tep” isclassified in subheading 3004.40.0040, HTSUSA, the provision for “Medica- 
nents (excluding goods of heading 3002, 3005 or 3006) consisting of mixed or unmixed 
products for therapeutic or prophylactic uses, put up in measured doses or in forms or 
packings for retail sale: Containing alkaloids or derivatives thereof but not containing hor- 
mones, other products of heading 2937 or antibiotics, Other: Medicaments primarily af- 
fecting the central nervous system: Other”, free of duty under column one 

NY 868637 is revoked 
MARVIN AMERNICK 
(for John Durant, Director, 
Commercial Rulings Division.) 


REVOCATION/MODIFICATION OF RULING LETTERS 
RELATING TO TARIFF CLASSIFICATION OF PLASTIC TENTS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of two revocations and a modification of tariff classifi- 
cation ruling letters. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is revoking two rulings and modifying another per- 
taining to the tariff classification of plastic tents under the Harmonized 
Tariff Schedule of the United States (HTSUS). Notice of the proposed 
revocations and modification was published on March 4, 1998, in the 
CUSTOMS BULLETIN. No comments were received in response to this no- 
tice. 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after June 29, 1998. 
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FOR FURTHER INFORMATION CONTACT: Mary Beth McLough- 
lin, General Classification Branch (202) 927-2404. 
SUPPLEMENTARY INFORMATION: 

BACKGROUND 

On March 4, 1998, Customs published a notice in the CUSTOMS BULLE- 
TIN, Volume 32, Number 9, proposing to revoke Headquarters Ruling 
Letter (HRL) 959629 dated April 17, 1997, and New York Ruling Letter 
(NYRL) 884230 dated April 13, 1993, and to modify NYRL 813041 
dated September 13, 1995. No comments were received in response to 
this notice. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is revoking two rulings and modifying another per- 
taining to the tariff classification of plastic tents. NYRL 813041 
classified, among other things, a plastic inflatable tepee under subhead- 
ing 3926.90.9890, HTSUS, which provides for “Other articles of plas- 
tics and articles of other materials of headings 3901 to 3914: Other: 
Other.” NYRL 884230 and HRL 959629 held that plastic tents, play- 
houses and slumber tents were also classifiable under subheading 
3926.90.9890, HTSUS. 

Customs has consistently classified articles identified as plastic tents 
in subheading 3926.90.9890, HTSUS, as other plastic articles. Howev- 
er, the scope of this subheading includes only those plastic articles 
which are not more specifically described in other headings of the chap- 
ter. The description of the inflatable tepee as well as the tents, play- 
houses and slumber tent of the above cited rulings, all indicate that the 
merchandise is not intended for camping or extended outdoor use. As 
such we are of the opinion that the plastic inflatable tepees, tents and 
playhouses and slumber tents of NYRLs 813041 and 884230 and HRL 
959629 are more specifically described by heading 3924, HTSUS, spe- 
cifically subheading 3924.90.5500, HTSUS, which provides for Table- 
ware, kitchen, or other household articles and toilet articles: Of 
plastics: Other: Other. Customs, therefore, is modifying NYRL 813041 
and revoking NYRL 884230 and HRL 959629 to reflect the proper clas- 
sification of the plastic inflatable tepees, tents, playhouses and slumber 
tents under subheading 3924.90.5500. Proposed HRLs 961349, 961348, 
and 961060 modifying NYRL 813041 and revoking NYRL 884230 and 
HRL 959629 are set forth in Attachments A, B and C, respectively, to 
this document. 
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tion of rulings or decisions pursuant to 19 U.S.C. $1625 does 
titute a change of practice or position in accordance with sec- 
1), Customs Regulations (19 CFR 177.10(¢)(1)). 


14, 1998 


MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division. 


ATTACHMENT 


DEPARTMENT OF THE TREASURY 
U.S. CUSTOMS SERVICE 
Washington, DC, April 14, 1998 
CLA-2 RR:CR:GC 961060 MMC 
Category: Classification 
Tariff No. 3924.90.5500 


revoked; Plastic Playhouses and Slumber tents 


DERSON 
1997, Headquarters Ruling Letter (HRL) 959629 was issued to the Customs 
ferminal Island, California, concerning protested entries of plastic play- 
slumber tents imported by your client, ERO Industries, Inc. n HRL959629 the 
ject plastic playhouses and slumber tents were classifiable under subheading 
26.90.9890, of the Harmonized Tariff Schedule of the United States (HTSUS), which 
s for “[o]ther articles of plastics and articles of other materials of headings 3901 to 
Other: Other; Other.” Upon further examination, we are of the opinion that these 
1ouses and slumber tents are properly classified in subheading 3924.90.5500, HTSUS, 
provides for “Tableware, kitchenware, other household articles and toilet articles, of 
Other: Other 

suant to section 625(c)(1) Tariff Act of 1930 [19 U.S.C. 1625(c)(1)], as amended by 
section 623 of Title VI (Customs Modernization) of the North American Free Trade Agree- 
ment Implementation Act, (Pub. L. 103-182, 107 Stat. 2057, 2186), notice of the proposed 
revocation of HRL 959629 was published, on March 4, 1998, in the CUSTOMS BULLETIN, Vol- 

ume 32, Number 9. No comments were received in response to the notice. 


Facts 


The slumber and play tents consist of a 0.15 millimeter thick polyvinyl chloride shell, 
polyvinyl poles which measure 1.3 millimeters in diameter and polyethylene connectors. 
rhe protestant indicated that newer versions of the tents contain a cord which connects 
the plastic poles 

The playhouse tent’s frame creates the typical peak triangular tent frame except for the 
mid-section which is squared. Because of this squaring, the frame appears to be a “house” 
shape. When assembled, the playhouse frame measures 44 inches high and creates a base 
which measures 44 inches long by 33 inches wide. The slumber tent poles assemble to form 
the typical tent frame except instead of peaking in a triangular form, they create an arch. 
When assembled, the slumber tent measures 33 inches high and has the same base mea- 
surements as the playhouse frame. 

Construction of both tents is completed by placing a viny] shell over the frame. All of the 
shells are roller printed with various children’s images and contain a slit opening on one 
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endanda “window” on the other. Protestant noted tl the shells do not provide a floor. iny 
mechanism by which any of its openings may be closed nor is there any mechanism 

cure the frame and shell to the ground. Submitted literature indi | 
icant tent is not intended for camping usage or extended outdoor uss 


— under the HTSUS is made in accordance with the General Rules of Inter 
pretation (GRIs). The systematic detail of the Harmonized System is such that virtually all 
medieres ( latte dby application of GRI 1, that is, according tot} s ofthe headings of 
the tariff schedule and any relative Section or Chapter Notes. In the event that the goods 
cannot be classified solely on the basis of GRI 1, : the headings and legal notes do not 

therwise re quire , the remaining GRIs may tl 
Heading 3924, HTSUS, provides for “Tak 
‘les, of plastics.” Heading 3926, HTSUS, provides for “Other artic le s of plas 
icles of other materials of headings 3901 to 3 "In understanding the lan 
HTSUS, the Explanatory Notes (ENs) the Harmonized Commodity 
and ee System may be utilized. The ENs, althor not dispositiv | 
sally binding vide acommentary eae ce ae h heading, and are gener: ally indice 1 
ive of iiantcun r interpretation of the HTSUS. See, T.D. 89-90, 54 Fed. Reg. 35 
1989 


1 39.24, states, in pertinent part, that 


This heading covers the following articles of plastics 
(A 


C) Other household articles such as ash trays, hot water bottles, matchbox 
holders, dustbins, buckets, watering cans, luncheon boxes, curtains, drapes, table 
covers and fitted furniture dust-covers (slipovers). 

EN 39.26, states, in pertinent part, that: 


This heading covers articles, not elsewhere specified or included, of plastics 
air include: 
) Articles of apparel and clothing accessories (other than toys) made by sew- 
ing or sealing sheets of plastics, e.g , aprons, belts, babies’ bibs, raincoats, etc. De- 
tachable plastic hoods remain classified in this heading if presented with t 


plastic raincoats to which they belong 
(2 


he 
Fittings for furniture, coachwork or the like 
(3) Statuettes and other ornamental articles 
(4) Dust-sheets, protective bags, awnings, file-covers, document-jackets, | 
covers and reading jackets, and similar protective goc yds made by sewi 
ing together sheets of plastics. 
oo srweights, paper-knives, =. pads, pen-rests, bookmarks, etc 
) Screws, bolts, washers and similar fittings a general use 
(7) Transmission, conveyor or elevator belts, e ndless, or cut to length 
joined end to end, or fitted with fasteners 
(8) Ion-exe hana alanine fil en with polymers of heading 39.14 
(9) Plastic containers filled with carboxymethy!] cellulose (used as ice Mey s 
(10) Tool boxes or cases, not specially shaped or internally fitted to contain par 
ticular tools with or without their accessories (see the Explanatory Note to head 
ing 42.02) 

1) Various other articles such as fasteners for handbags, corners for suit- 
cases, suspension hooks, protective cups and glides for placing under furniture, 
handles (of tools, knives, forks, etc.), beads, watch “glasses”, figures and letters, 
luggage label-holders 

Inasmuch as headings 3924 and 3926 both describe the plastic playhouses and slumber 
tents, they cannot be classified according to GRI 1. When goods cannot be classified by ap- 
plying GRI 1, and if the headings and legal notes do not otherwise require, the remaining 
GRI’s are applied. GRI 3 states, in pertinent part, that when * * * goods are, prima fa 
classifiable under two or more headings, classification shall be effected as follows 

(a) The heading which provides the most specific description shall be preferred to 
headings prov iding a more general description. 
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1s provided in the ENs, Customs is of the opinion that heading 

ore specifically describes these articles. The playhouses and slumber tents 
sor kind of articles which will be used in and around the home as would furni 
watering cans. Therefore, the playhouses and slumber tents are classifiable 
g 3924.90.5500, HTSUS, which provides for 


other household articles and toilet articles, of plastics: Other 


ifically subheadin 


» classifiable under subheading 3924.90.5500 


kitchenware, other household articles and toilet 


accordance with 19 U.S.C. $1625(c)(1), this ruling will be 
r its publication in the CUSTOMS BULLETIN. Publication ofrulings 
) does not constitute a change of practice or 


1), Customs Regulations [19 CFR 


MARVIN AMERNICK 
for John Durant, Director. 
Commercial Rulings Division.) 


THE TREASURY 


US. Customs SERVIC! 
Washington, DC, April 14, 1998. 
CLA-2 RR:CR:GC 961348 MMC 
( 


ategory: Classification 
Tariff No. 3924.90.5500 
MEADOWS 
ADOWS, IN¢ 


Boulevara 


3134-2000 
884230 revoked; Plastic tunnel tent 


14, 1993, New York Ruling Letter (NYRL) 884230 was issued to you classifying 
innel tent under subheading 3926.90.9590, of the Harmonized Tariff Schedule of 
nited States (HTSUS), which provides for “Other articles of plastics and articles of 
er materials of headings 3901 to 3914: Other: Other; Other.”. Upon further examina- 
ire of the opinion that these tents are properly classified under subheading 
).5500, HTSUS, which provides for “Tableware, kitchenware, other household ar- 

ind toilet articles, of plastics: Other: Other.” 
Pursuant to section 625(c)(1) Tariff Act of 1930 [19 U.S.C. 1625(c)(1)], as amended by 


23 of Title VI (Customs Modernization) of the North American Free Trade Agree- 

€ . 103-182, 107 Stat. 2057, 2186), notice of the proposed 

revocation of NYRL 884230 was published, on March 4, 1998, in the CUSTOMS BULLETIN, 
Volume 32, Number 9. No comments were received in response to the notice. 


Facts 


The article consisted ofatunnel-shaped polyvinyl chloride shell and free standing frame. 
It measured 45 inches long, 33 inches wide and 33 inches high, had no floor and a slit front 
opening 


Issue: 


Whether the tunnel tent is classifiable as a household plastic article or other plastic ar- 
ticle. 





Law and Analysis 


Classification under the HTSUS is made in accordance with the General Rules of Inter- 
pretation (GRIs). The systemati ed System is such that virtually all 
goods are classified by applicat g F 
the tariff schedule and any relative S« I hapter Notes. In the event that the goods 
cannot be classified solely on tl 
otherwise require, the 1 

Heading 3924, HTSUS, pi other household articles 


and toilet articles, of plastics.” | 1 3926, HTSUS, provides for “Other articles of plas 


ind if the headings and legal notes do not 


tics and articles of other materials 
guage of the HTSUS, the 
Description and Coding Sy 

gally binding, provide acot 


In understanding the lan- 
Harmonized Commodity 


1 not dispositive, or le 


tive of the proper interpretation of the HTSUS. See, T.D 10, 2g. 35127, 35128 
(August 23, 1989) 


EN 39.24, states 


Other hou water bottles, matchbox 
holders, dustbins, bu ces, curtains, drapes, table 
covers and fitted f 


EN 39.26, states, in pe 
This heading covet 1, of plastics 

They include 

(1) Articles of apparel and cl g accessories (other than toys) made by sew- 
ing or sealing sheets of plastics, e.g., aprons, belts, babies’ bibs, raincoats, etc. De- 
tachable plastic hoods remain classified in this heading if presented with the 
plastic raincoats to whick 

Fittings for furni ‘e ar rk or the like 
3) Statuettes and ot} yrnamental articles 


(4) Dust-sheets, protective bags, awnings, file-covers, document-jackets, book 
covers and reading je ts, and similar protective goods made by sewing or glue- 
ing together sheets 

(5) Paperweights, paper-knives, blotting-pads, pen-rests, bookmarks, etc. 

(6) Screws, bolts, washer imilar fittings of general use. 

(7) Transmission, conveyor or elev belts, endless, or cut to length and 
joined end to end, or fittec ners. 

(8) lon-exchange columns filled with polymers of heading 39.14 
(9) Plastic containers filled with carboxymethyl cellulose (used as ice-bags) 
10) Tool boxes or cases, not specially shaped or internally fitted to contain par- 
ticular tools with or without their accessories (see the Explanatory Note to head- 

ing 42.02). 

(11) Various other articles such a teners for handbags, corners for suit- 

for placing under furniture, 


glasses”, figures and letters, 


cases, suspension hooks, protective cups and glides 
handles (of tools, knives, forks, etc.), beads, watch ‘ 
luggage label-holders 


Inasmuch as headings 3924 and 3926 both describe the tunnel tent, it cannot be classi- 
fied according to GRI 1. When goods cannot be classified by applying GRI 1, and if the head- 
ings and legal notes do not otherwise require, the remaining GRI’s are applied. GRI 3 
states, in pertinent part, that when goods are, prima facie, classifiable under two or 
more headings, classification shall be effected as follows 


(a) The heading which provides the most specific description shall be preferred to 
headings providing a more general description 
Based on the descriptions provided in the ENs, Customs is of the opinion that heading 
3924, HTSUS, more specifically describes this article. The tunnel tent is of the class or kind 


of articles which will be used in and around the home as would furniture covers or watering 
cans. Therefore, it is classifiable under heading 3924, 


I specifically subheading 
3924.90.5500, HTSUS, which provides for “Tableware, kitchenware, other household ar- 


ticles and toilet articles, of plastics: Other: Other.” 





CUSTOMS BULLETIN AND DECISIONS, VOL. 32, NO. 17, APRIL 29, 1998 


he plastic tunnel tent is classifiable under subheading 3924.90.5500, HTSUS, which 

provides for “Tableware, kitchenware, other household articles and toilet articles, of plas- 
Other.” 

884230 is revoked. In accordance with 19 U.S.C. §1625(c)(1), this ruling will be- 

ffective 60 days after its publication in the CUSTOMS BULLETIN. Publication ofrulings 

pursuant to 19 U.S.C. 1625(c)(1) does not constitute a change of practice or 

accordance with section 177.10(c)(1), Customs Regulations [19 CFR 


MARVIN AMERNICK 
(for John Durant, Director, 
Commercial Rulings Division.) 


{ATTACHMENT C} 


DEPARTMENT OF THE TREASURY 
US. CuSTOMS SERVICE 
Washington, DC, April 14, 1998. 
CLA-2 RR:CR:GC 961349 MMC 

Category: Classification 

Tariff No. 3924.90.5500 
Ms. RITA MENNI 
FINGERHUT COMPANIES, IN« 
400 Baker Road S-228 


Minnetonka, MN 55343 
Re: NYRL 813041 modified; Plastic inflatable tepees 


DEAR Ms. MENNE 

On September 13, 1995, New York Ruling Letter (NYRL) 813041 dated September 13, 
1995, was issued to you classifying among other things, a plasticinflatable tepee under sub- 
heading 3926.90.7500, Harmonized Tariff Schedule of the United States (HTSUS), which 
provides for “Other articles of plastics and articles of other materials of headings 3901 to 
3914: Other: Other.” While classification of the other articles remains the same, upon fur- 
ther examination, we are of the opinion that the tepees are properly classified in subhead- 
ing 3924.90.5500, HTSUS, which provides for “Tableware, kitchenware, other household 
articles and toilet articles, of plastics: Other: Other.” 

Pursuant to section 625(c)(1) Tariff Act of 1930 [19 U.S.C. 1625(c)(1)], as amended by 
section 623 of Title VI (Customs Modernization) of the North American Free Trade Agree- 
ment Implementation Act, (Pub. L. 103-182, 107 Stat. 2057, 2186), notice of the proposed 
modification of NYRL 813041 was published, on March 4, 1998, in the CUSTOMS BULLETIN, 
Volume 32, Number 9. No comments were received in response to the notice. 


Facts: 


The subject merchandise is described as a 4 foot high inflatable tepee. One side of the 
tepee contains a rectangular opening for use as an entry way. The tepee is one of many ar- 
ticles submitted as part of asample identified as an “Indian Playset” —(Model FH99, prod- 
uct code KY298). 


Issue: 


Whether the inflatable tepee is classifiable as household plastic articles or other plastic 
articles. 


Law and Analysis: 
Classification under the HTSUS is made in accordance with the General Rules of Inter- 


pretation (GRIs). The systematic detail of the Harmonized System is such that virtually all 
goods are classified by application of GRI 1, that is, according to the terms of the headings of 
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the tariff schedule and any relative Section or Chapter Notes. In the event that the goods 
cannot be classified solely on the basis of GRI 1, and if the headings and legal notes do not 
otherwise require, the remaining GRIs may then be applied. 

Heading 3924, HTSUS, provides for “Tableware, kitchenware, other household articles 
and toilet articles, of plastics.” Heading 3926, HTSUS, provides for “Other articles of plas- 
tics and articles of other materials of headings 3901 to 3914.” In understanding the lan- 
guage of the HTSUS, the Explanatory Notes (ENs) of the Harmonized Commodity 
Description and Coding System may be utilized. The ENs, although not dispositive, or le- 
gally binding, provideacommentary ont mameapncks 2ach heading, and are ~— indica- 
tive of the proper interpretation of the HTSUS. See, T.D. 89-90, 54 Fed. Reg. 35127, 35128 
(August 23, 1989). 

EN 39.24, states, in pertinent part, that: 


This heading covers the following articles of plastics: 

(A) 

(C) Other household articles such as ash trays, hot water bottles, matchbox 
holders, dustbins, buckets, watering cans, luncheon boxes, curtains, drapes, table 
covers and fitted furniture dust-covers (slipovers) 

39.26, states, in pertinent part, that: 


This heading covers articles, not elsewhere specified or included, of plastics 
They include: 

(1) Articles of apparel and clothing accessories (other than toys) made by sew- 
ing or sealing sheets of plastics, e.g., aprons, belts, babies’ bibs, raincoats, etc. De- 
tachable plastic hoods remain classified in this heading if presented with the 
plastic raincoats to which they belong. 

2) Fittings for furniture, coachwork or the like. 

(3) Statuettes and other ornamental articles. 

(4) Dust-sheets, protective bags, awnings, file-covers, document-jackets, book 
covers and reading jackets, and similar protective goods made by sewing or glue- 
ing together sheets of plastics. 

(5) Paperweights, paper-knives, blotting-pads, pen-rests, bookmarks, etc. 

(6) Screws, bolts, washers and similar fittings of general use. 


(7) Transmission, conveyor or elevator belts, endless, or cut to length and 
joined end to end, or fitted with fasteners. * 


(8) Ion-exchange columns filled with polymers of heading 39.14. 

(9) Plastic containers filled with carboxymethyl cellulose (used as ice- bags). 

(10) Tool boxes or cases, not specially shaped or internally fitted to contain par- 
ticular tools with or without their accessories (see the Explanatory Note to head- 
ing 42.02). 

(11) Various other articles such as fasteners for handbags, corners for suit- 
cases, suspension hooks, protective cups and glides for placing under furniture, 
handles (of tools, knives, forks, etc.), beads, watch “glasses,” figures and letters, 
luggage label-holders. 

Inasmuch as headings 3924 and 3926 describe the plastic inflatable tepees, they cannot be 
classified according to GRI 1. 

When goods cannot be classified by applying GRI 1, and ifthe headings and legal notes do 
not otherwise require, the remaini ing G RI’s are applied. GRI 3 states, in pertinent part, 
that when * * * goods are, prima fac ie, classifiable under two or more headings, classifica- 
tion shall be effected as follows: 

(a) The heading which provides the most specific description shall be preferred to 

headings providing a more general description. 
Based on the descriptions provided in the ENs, Customs is of the opinion that heading 
3924, HTSUS, more specifically describes these articles. The plastic inflatable tepees are of 
the class or kind of articles which will be used in and around the home as would furniture 
covers or watering cans. Therefore, the inflatable tepees are classifiable under heading 
3924, specifically subheading 3924.90.5500, HTSUS, which provides for “Tableware, 
kitchenware, other household articles and toilet articles, of plastics: Other: Other.” 


Holding: 


The plastic inflatable tepees are classifiable under subheading 3924.90.5500, HTSUS, 
which provides for “Tableware, kitchenware, other household articles and toilet articles, of 
plastics: Other: Other.” 
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NYRL 813041 is modified. In accordance with 19 U.S.C. §1625(c)(1), this ruling will be 
come effective 60 days after its publication in the CUSTOMS BULLETIN. Publication ofrulings 
decisions pursuant to 19 U.S.C. 1625(c)(1) does not constitute a change of practice or 

n accordance with section 177.10(c)(1), Customs Regulations [19 CFR 


MARVIN AMERNICK 
for John Durant, Director, 
Commercial Rulings Division.) 


REVOCATION OF RULING LETTERS RELATING TO 


ATI 
rARIFF CLASSIFICATION OF TRAVEL BAGS 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of revocation of tariff classification ruling letters. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is revoking two ruling letters pertaining to the tariff 
classification of travel bags. The merchandise consists of four styles of 
small cosmetic bags composed of calf or nappa leather, each with a per- 
manently affixed mirror, a snap closure, and a detachable chain or cord. 
Notice of the proposed action was published on March 11, 1998, in the 
CUSTOMS BULLETIN, Vol. 32, Number 10. 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after June 29, 1998. 


FOR FURTHER INFORMATION CONTACT: Greg Deutsch, Textile 
Branch (202) 927-2302. 
SUPPLEMENTARY INFORMATION: 

BACKGROUND 

On March 11, 1998, notice was published in the CUSTOMS BULLETIN, 
Volume 32, Number 10, of a proposal to revoke Port Ruling Letter (PD) 
B81915, dated February 14, 1997, and PD B81802, dated February 28, 
1997, concerning the tariff classification of travel bags. No comments 
were received. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is revoking two rulings pertaining to the tariff classi- 
fication of travel bags. 

In PD B81915, dated February 14, 1997, the merchandise at issue was 
classified in subheading 4202.21.6000, Harmonized Tariff Schedule of 
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the United States Annotated (HTSUSA), the provision for “Handbags, 
whether or not with shoulder strap, including those without handle: 
With outer surface of leather * * *: Other: Valued not over 20 dollars 
each.” In PD B81802, dated February 28, 1997, the merchandise at is- 
sue was Classified in subheading 4202.31.6000, HTSUSA, the provision 
for “Articles of a kind normally carried in the pocket or in the handbag: 
With outer surface of leather * * *: Other.” 

It is now Customs position that the articles described above are prop- 
erly classified as travel or toiletry bags in subheading 4202.91.0030, 
HTSUSA, the provision for “Trunks * * * traveling bags, toiletry bags 

‘: Other: With outer surface of leather, of composition leather or of 
patent leather, Travel, sports and similar bags.” 

HQ 960470 revoking PD B81915 is set forth as Attachment A to this 
document. HQ 960471 revoking PD B81802 is set forth as Attachment 
B to this document. 

Publications of rulings or decisions pursuant to 19 U.S.C. 1625(¢)(1) 
does not constitute of change of practice or position in accordance with 
section 177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 


Dated: April 14, 1998. 


‘ 


JOHN E. ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY 
U.S. CusTOMS SERVICE 
Washington, DC, April 14, 1998 
CLA-2 RR:CR:TE 960470 GGD 
Category: Classification 
lrariff No. 4202.91.0030 
Ms. LAURA BOYCE 
THE DONNA KARAN COMPANY 
600 Gotham Parkway 
Carlstadt, NJ 07072 


Re: Revocation of Port Ruling Letter (PD) B81915; Travel, Toiletry or Cosmetic Bags; Not 
Handbags. 


DEAR Ms. BoYcE 

In Port Ruling Letter (PD) B81915, issued February 14, 1997, Customs classified two 
styles of leather cosmetic purses in subheading 4202.21.6000, Harmonized TariffSchedule 
of the United States Annotated (HTSUSA), which provides for “Handbags, whether or not 
with shoulder strap, including those without handle: With outer surface of leather 
Other: Valued not over 20 dollars each.” We have reviewed that ruling and have found it to 
be in error. Therefore, this ruling revokes PD B81915. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625(c)(1)), as amended by 
section 623 of Title VI (Customs Modernization) of the North American Free Trade Agree- 
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ementation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993), notice of the pro- 
ed revocation of PD B81802 was published on March 11, 1998, in the Customs 
Volume 32, Number 10 


ither purses, identified by style numbers R2723113 and R2723107, differ only 
ct to their outer surface composition, the former being made of calf leather while 
is composed of nappa leather. The purses measure approximately 3% inches in 
) inches in height, and feature a mirrored flap with a snap closure and a detach- 
illic cord. The interiors of the purses have essentially no features such as slots, 
or other fittings. The original ruling request described the merchandise as a 
netic on a snake chain” and indicated that the pouch portion was intended to 
-osmetics, money, etc 


he leather cosmetic purses are classified in subheading 4202.21, HTSUS 
s for handbags, or in subheading 4202.91, HTSUS, the provision for travel, 
1 similar bags 


Classification under the HTSUS is made in accordance with the General Rules of Inter 
pretation (GRI). GRI 1 provides that the classification of goods shall be determined accord- 
ing to the terms of the headings of the tariff schedule and any relative Section or Chapter 

ntheevent that the goods cannot be classified solely on the basis of GRI 1, andifthe 

eadings and legal notes do not otherwise require, the remaining GRI may then be applied. 

xxplanatory Notes (EN) to the Harmonized Commodity Description and Coding Sys- 

tem, which represent the official interpretation of the tariff at the international level, facil- 

t classification under the HTSUS by offering guidance in understanding the scope of 

adings and GRI 

ong other goods, heading 4202, HTSUS, provides for traveling bags, toiletry bags, 

idbags, wallets, and similar containers. Cosmetic bags are otherwise known as toiletry 
[he subject purses are thus described under heading 4202. 

Subheading 4202.21 (as well as subheadings 4202.22 and 4202.29), HTSUS, provides for 

idbags. The term “handbag” has been defined as follows: 


Terms of Fashion: A Collection of Definitions: Accessory carried primarily 
women and girls to hold such items as money, credit cards, and cosmetics. 
Fashion Dictionary: Soft or rigid bag carried in hand or on arm. Size, shape, han- 

depend on fashion. Used by women as container for money and pocket-sized 
accessories 
Webster’s New Collegiate Dictionary: 1. Traveling bag; 2. A woman’s bag held in the 
hand or hung from a shoulder strap and used for carrying small personal articles and 
money 
W ebster’s New World Dictionary: A bag, usually of leather or cloth, held in the hand or 


1ung by a strap from the arm or shoulder and used, by women, to carry money, keys, 
“i personal e »ffects. 


A review of the above-cited definitions of “handbag” reveals that each lexicographic 
source describes a bag used by women that is designed to carry money, credit cards, keys, 
and small or pocket-sized personaieffects (e.g., a hairbrush, cosmetics, etc.). The size ofthe 
two cosmetic purses at issue, as well as their lack of interior fittings, indicate that they are 
designed to contain perhaps one or two types of personal effects, but not the full array of 
items that handbags are generally designed to carry. The small-capacity, unfitted interiors, 
as well as indications in the original ruling request, suggest that the purses are intended to 
carry only a few cosmetic items so that a young woman “on the go” may apply the products 
while using the attached mirror. 

Among other goods, subheading 4202.91, HTSUS, provides for travel, sports and similar 

. In pertinent part, Additional U.S. Note 1 to Chapter 42, HTSUS, states: 

For the purposes of heading 4202, the expression “travel, sports and similar bags” 
means goods, other than those falling in subheadings 4202.11 through 4202.39, ofa 
kind designed for carrying clothing and other personal effects during travel. * * * 


In Headquarters Ruling Letter (HQ) 951534, issued August 4, 1992, this office con- 
cluded that the subheading for travel, sports and ‘similar bags specifically provides for cos- 
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metic bags. We observed that Additional U.S. Note 1 to Chapter 42 describes all travel bags 


we affirmed HQ 951534 and concluded that, since the term “travel” refers both to over- 
night trips and shorter distances relating to an individual’s day-to-day business, the provi- 
sion for travel bags describes all articles answering to the description of a cosmetic or 
toiletry bag. In light of the above analysis, we find that the two styles of leather purses are 
properly classified in subheading 4202.91.0030, HTSUSA. 

Holding: 

I'he two leather cosmetic purses, identified by style nos. R2723113 and R2723107, are 
classified in subheading 4202.91.0030, HTSUSA, the provision for “Trunks traveling 
bags, toiletry bags * * *: Other: With outer surface of leather, of composition leather or of 
patent leather, Travel, sports and similar bags.” The general column one rate of duty is 
5.4 percent ad valorem. 

PD B81915 dated February 14, 1997, is hereby revoked. In accordance with 19 U.S.C 
1625(c)(1), this ruling will become effective 60 days after its publication in the CUSTOMS 
BULLETIN. Publication of rulings or decisions pursuant to 19 U.S.C. 1625(c)(1) does not 
constitute a change of practice or position in accordance with section 177.10(c)(1), Cus 
toms Regulations (19 CFR 177.10(c)(1)) 

JOHN E. ELKINS 
(for John Durant, Director, 
Commercial Rulings Division.) 


[ATTACHMENT B} 


DEPARTMENT OF THE TREASURY. 
U.S. CusTOMS SERVICE 
Washington, DC, April 14, 1998 
CLA-2 RR:CR:TE 960471 GGD 
Category: Classification 
Tariff No. 4202.91.0030 
Ms. LAURA BOYCE 
THE DONNA KARAN COMPANY 
600 Gotham Parkway 
Carlstadt, NJ 07072 


Re: Revocation of Port Ruling Letter (PD) B81802; Travel, Toiletry, or Cosmetic Bags; 
Not Flatgoods. 


Dear Ms. Boyce 

In Port Ruling Letter (PD) B81802, issued February 28, 1997, Customs classified two 
styles of leather cosmetic purses in subheading 4202.31.6000, Harmonized TariffSchedule 
of the United States Annotated (HTSUSA), which provides for “Articles ofa kind normally 
carried in the pocket or in the handbag: With outer surface of leather, of composition leath- 
er or of patent leather: Other.” We have reviewed that ruling and have found it to be in er- 
ror. Therefore, this ruling revokes PD B81802. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625(c)(1)), as amended by 
section 623 of Title VI (Customs Modernization) of the North American Free Trade Agree- 
ment Implementation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993), notice of the pro- 
posed revocation of PD B81802 was published on March 11, 1998, in the Customs 
BULLETIN, Volume 32, Number 10. 


Facts: 


The 2 leather purses, identified by style numbers R2720502 and R2723107, differ only 
with respect to their outer surface composition—the former is made of nappa leather and 
the latter is composed of calf leather. The purses, which measure approximately 3 inches in 
width by 312 inches in height, feature a mirrored flap with a snap closure and a detachable 
“snake” chain. The interiors of the purses have essentially no features such as slots, pock- 
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he original ruling request described the merchandise as a “small 
» chain” and indicated that the pouch portion was intended to contain 


er cosmetic purses are classified in subheading 4202.31, HTSUS, 
r articles ofa a kind normally carried in the pocket or in the handbag; or in 
HTSUS, the provision for travel, sports and similar bags 


» HTSUS is made in accordance with the General Rules of Inter 

yrovides that the classification of goods shall be determined accord 

headings of the tariff schedule and any relative Section or Chapter 

1t that the goods cannot be classified solely on the basisof GRL1, andifthe 

il notes do not otherwise require, the remaining GRI may then be applied 

Jotes (EN) to the Harmonized Commodity Description and Coding Sys- 

nt the official interpretation of the tariff at the international level, facil- 

1 under the HTSUS by offering guidance in understanding the scope of 

heading 4202, HTSUS, provides for traveling bags, toiletry bags, 

s, cigarette cases, and similar containers. Cosmetic bags are 

iletry bags. Since the merchandise is similar to a small purse or cos- 
‘ibed under heading 4202 

2.31 (as well as subheadings 4202.32 and 4202.39), HTSUS, cover ar- 

rmally carried in the pocket or in the handbag. The subheading EN to 


sions states: 


subheadings cover articles of a kind normally carried in the pocket or in the 
ind include spectacle cases, note-cases (bill-folds), wallets, purses, key-cases, 
ses, Cigar-cases, pipe-cases and tobacco-pouches. 


this office published a General Notice in the CUSTOMS BULLETIN, Vol- 
t + mM . y 
»r 25, concerning goods identified as “Wallets on aString.” The attributes of 
ially carried in the pocket or in the handbag were discussed and, in 
notice stated: 


clude wallets, which may be described as flat cases or containers fitted 
/ide pntification cards, paper currency, coins and in some instances a 
Articles meeting this description which also possess a detachable 

ap have been classified as flatgoods 


lassi if quer! as a flatgood, the article must fit comfortably in a handbag or 
, rectangular or square cases measur ing approximate sly 72 inches 
inches by 4’ inches, in their closed position, have been classified 


1 the subject purses would comfortably fit into a handbag, they are not fitted to 
ms which flatgoods¢ are designed to hold. The lack of interior features, as well as 

riginal ruling request, suggest that the purses are intended to carry 
osmetic ite naatenane ue woman “on the go” to apply the products while 


tacned mirror. 


r goods, subheading 4202.91, HTSUS, provides for travel, sports and similar 
nt part, Additional U.S. Note 1 to Chapter 42, HTSUS, states: 
ses of heading 4202, the expression “travel, sports and similar bags” 
goods, other than those falling in subheadings 4202.11 through 4202.39, ofa 
red for carrying clothing and other personal effects during travel. * * * 
srs Ruling Letter (HQ) 951534, issued August 4, 1992, this office con- 
subheading for travel, sports and similar bags specifically provides for cos- 
We observed that Additional U.S. Note 1 toC hapter 42 describes all travel bags 
igned for carrying personal effects during travel. In HQ 956666, issued May 30, 1995, 


ve affirmed HQ 951534 and concluded that, since the term “travel” refers both to over- 


rips and shorter distances relating to an individual’s day-to-day business, the provi- 
ravel bags describes all articles answering to the description of a cosmetic or 
x. In light of the analysis above, we find that the two styles of leather purses are 

ly classified in subheading 4202.91.0030, HTSUSA. 
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Holding: 


The two leather cosmetic purses, identified by style nos. R2720502 and R2723107, are 
classified in subheading 4202.91.0030, HTSUSA, the provision for “Trunks * traveling 
bags, toiletry bags * * *: Other: With outer surface of leather, of composition leather or of 
patent leather, Travel, sports and similar bags.” The general column one rate of duty is 
5.4 percent ad valorem 

PD B81802 dated February 28, 1997, is hereby revoked. In accordance with 19 U.S.C 
1625(c)(1), this ruling will become effective 60 days after its publication in the Ct STOMS 
BULLETIN. Publication of rulings or decisions pursuant to 19 U.S.C. 1625(c)(1) does not 
constitute a change of practice or position in accordance with section 177.10(c)(1), Cus- 
toms Regulations (19 CFR 177.10(c)(1)) 

JOHN E. ELKINS 
(for John Durant, Director, 
Commercial Rulings Division.) 


REVOCATION OF CUSTOMS RULING LETTER RELATING TO 
THE TARIFF CLASSIFICATION TERM FOR CHEESES “IN 
ORIGINAL LOAVES” 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of revocation of tariff classification ruling letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is revoking New York Ruling Letter (NYRL) 832164, 
dated December 5, 1988, and thereby modifies Customs interpretation 
of the tariff term for cheeses “in original loaves”. 


FOR FURTHER INFORMATION CONTACT: Norman W. King, Gen- 
pes Classification Branch, Office of Regulations and Rulings (202) 
927-1109. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 

On March 4, 1998, Customs published in the CUSTOMS BULLETIN, Vol- 
ume 32, No. 9, a notice of a proposal to revoke NYRL 832164, dated De- 
cember 5, 1988, which held that a mixture of whole loaves of Pecorino 
Romano cheeses aged two years or more and whole loaves of Pecorino 
Romano cheeses aged eight months to twelve months, that are cut into 
one inch cubes, vacuum packed in cryovac bags, and imported for grat- 
ing, were classified in subheading 0406.90.50, HTSUS (redesignated as 
0406.90.56 since 1995), as cheeses made from sheep’s milk, in original 
loaves and suitable for grating. No comments were received in response 
to the proposed notice of revocation. 

Pursuant to 19 U.S.C. 1625(c)(1), this notice advises interested par- 
ties that Customs is revoking NYRL 832164, by modifying Customs in- 
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terpretation of the tariff classification term for cheeses “in original 
loaves”, and to reflect the proper classification of the cheeses described 
above as other cheeses from sheep’s milk, not in original loaves, in 
subheading 0406.90.59; HTSUS. Headquarters Ruling Letter 955826, 
revoking NYRL 832164, is set forth in the attachment to this document 

Publication of rulings or decisions pursuant to 19 U.S.C. 1625(c)(1), 
does not constitute a change of practice or position in accordance with 

7.10(c)(1), Customs Regulations (19 CFR 177(c)(1)). 


section 177. 
Dated: April 14, 1998. 


MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachment] 


[ATTACHMENT ] 


DEPARTMENT OF THE TREASURY 
U.S. CUSTOMS SERVICE 
Washington, DC, April 14, 1998. 
CLA-2 RR:CR:GC 955826 
Category: Classification 
Tariff No. 0406.90.50 
(redesignated since 1995 to 0406.90.56) 
ROBERT L. FOLLICK, Esq 
FOLLICK & BESSICH 
ATTORNEYS AT LAW 
225 Broadway, Suite 500 


New York, NY 10007 
Re: Internal Advice 58/93; Pecorino Romano Cheese; Original Loaves. 


DEAR MR. FOLLICK 

This is in response to your request of May 21, 1993, to the Port Director, Los Angeles, for 
Internal Advice, under section 177.11 of the Customs Regulations, concerning the classifi- 
cation of shipments of Pecorino Romano Cheese. In your request, you referred to New York 
Ruling Letter (NYRL) 832164, dated December 5, 1988, to support your position that the 
shipments of cheeses are classified as other cheeses made from sheep’s milk, in original 
loaves and suitable for grating, in subheading 0406.90.50, Harmonized Tariff Schedule of 
the United States (HTSUS), with a 1992 and 1993 general free rate of duty. After consider- 
ation of your initial submission as well as your supplemental letters, we are of the opinion 
that NYRL 832164 no longer reflects the views of the Customs Service. 

This letter is to inform you that Custom is revoking NYRL 832164, in accordance with 
section 177.9(d) of the Customs Regulations (19 CFR 177.9(d)). Pursuant to section 625, 
Tariff Act of 1930 (19 U.S.C. 1625), as amended by section 623 of Title VI (Customs Modern- 
ization) of the North American Free Trade Agreement Implementation Act, Pub. L. 
103-182, 107 Stat. 2057, 2186 (1993) (hereinafter, section 625), notice of the proposed revo- 
cation of NYRL 832164 was published on March 4, 1998, in the CUSTOMS BULLETIN, in Vol- 
ume 32, No. 9. The following represents our position. 


Facts: 


The request for advice concerns nine consumption entries for Pecorino Romano 
Cheeses. The request made by Masson Cheese Corporation states that cheeses made in Ita- 
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ly from sheep’s milk in the form of loaves are cut into one inch cubes, and then vacuum 
packed in 18 kilogram cryovac bags under high pressure (to protect the integrity of the 
cheeses and to retard the growth of mold). The cheeses are shipped to Holland and then 
imported into the United States. A further submission dated April 28, 1994, contained a 
certified statement from an employee of the importer that for the past six years all of the 
cubed Pecorino Romano Cheeses are grated and not sold in cubed form. 

As the result of a meeting with you on June 16, 1995, a further submission was received 
dated October 13, 1995, containinga letter from the shipper in Holland, dated November 8, 
1995, anda letter from the producer in Italy, dated September 28, 1995. They state that the 
cheeses involved were loaves aged over two years that were mixed with loaves that were 
aged just over eight months, all of which were cut into one inch cubes for the 1992 and 1993 
shipments in accordance with NYRL 832164, dated December 5, 1988 

The importer is of the opinion that the shipments of cheeses meet the requirements of 
NYRL 832164, which held that a mixture of whole loaves of Pecorino Romano cheeses aged 
two years or more and whole loaves of Pecorino Romano cheeses aged eight months to 
twelve months, that are cut into one inch cubes, that are vacuum packed in cryovac bags, 
and that are imported for grating, were classified in subheading 0406.90.50, HTSUS (re- 
designated as 0406.90.56 since 1995), as cheeses made from sheep’s milk, in original loaves 
and suitable for grating. The importer notes that the cheeses may become broken in tran- 
sit. The shipper from Holland stated that it is “natural that the cubes from the aged cheese 
crumble because of the fact that the aged cheeses are very dry”. The Italian producer of the 
cheeses stated that “during tss it iscommon for the aged cheese to crumble and thus almost 
impossible to fill bags with 18 Kilos of cubes exactly the same size and shape” 

A photograph purporting to be of a sample shipment depicts cheeses in blocks which ap- 
pear to be greater than one inch cubes packed in 18 kilogram bags. 

A Customs Laboratory Report at the Port of Los Angeles dated June 9, 1993, describes a 
sample shipment as “cheese varying from fine crumbs to large rectangular-shape pieces 
distributed uniformly throughout”. Based on the report, Port Officials concluded that al- 
though the pieces may be suitable for grating, the pieces were not of uniform sizes and can- 
not be reassembled into original loaves and thus the integrity of the loaves was not 
maintained. The entries were advanced for classification as other cheeses made from 
sheep’s milk not in original loaves, in subheading 0406.90.60, HTSUS (redesignated as 
0406.90.59 since 1995), with a 1992 and 1993 general rate of duty at 15 percent ad valorem. 
Subsequent to the request for internal advice, the entries were liquidated as advanced, pro 
tests were filed, and the protests were placed in suspense status pending receipt of the deci- 
sion requested under the internal advice procedures. 

We conclude that in the present situation, it is a question of fact as to whether the im- 
ported cheeses as described were “in original loaves” in conformity with NYRL 832164. 
Customs examination of the shipments could not confirm that they constituted whole 
loaves. However, you have provided letters from the foreign shipper and the foreign proces- 
sor stating that the shipments consisted of whole loaves that were cut to meet the require- 
ments of NYRL 832164. Based on this evidence, the pending protests should be allowed. 
However, we believe NYRL 832164 to be in error and should be revoked in accordance with 
19 U.S.C. 1625 


Issue: 


Whether the mixed loaves of aged cheeses described above cut into one inch cubes and 
packaged together meets the requirements of NYRL 832164. 

Whether the processing of cheeses as described in NYRL 832164 meets the classification 
requirements for “original loaves” of cheeses as that term is used in the HTSUS. 


Law and Analysis: 


BACKGROUND FOR NYRL 832164 


A Presidential Proclamation dated June 8, 1953, as reported in Treasury Decision 
53289, set a quota for certain types of cheeses, including Italian-type cheeses made from 
cow’s milk in original loaves. Although the quota is no longer in effect, other provisions in 
the former Tariff Schedules of the United States for cheeses in original loaves were carried 
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We conclude, that the mixture of loaves of di 


sed cheeses as described, that are 
cut in one inch cubes, do not retain the integrity of original loaves, and, even if the cubes 
were cut from original loaves, are not properly considered “in original loaves” for tariff 


ication purposes. Accordingly, the Customs Service is revoking NYRL 832164, dated 
»mber 5, 1988 


Holdings 

A shipment of a mixture of different aged loaves of Pecorino Romano cheeses made from 
eep’s milk, that have been cut in one inch cubes, and packaged together so that the integ- 
rity of the individual original loaves cannot be maintained, are classified as other cheeses 
from sheep’s milk, not in original loaves, in subheading 0406.90.59, HTSUS, with a 1998 
duty at the general rate 11.4 percent ad valorem 

NYRL 832164, dated December 5, 1988, is revoked 


In accordance with 19 U.S.C. 1¢ 


h 
sn 


), this ruling will become effective 60 days after its pub- 
lication in the CUSTOMS BULLETIN. Publication of rulings or decisions pursuant to 19 U.S.C. 
1625 does not constitute a change of practice or position in accordance with section 
177.10(c)(1), of the Customs Regulations (19 CFR 177.10(c)(1)). 

MARVIN AMERNICK 
for John Durant, Director, 
Commercial Rulings Division.) 





U.S. CUSTOMS SERVICE 45 


MODIFICATION OF RULING LETTER RELATING TO TARIFF 
CLASSIFICATION OF 2-N-OCTYL-4-ISOTHIAZOLIN-3-ONE 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of modification of tariff classification ruling letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is modifying a ruling pertaining to the tariff classifi- 
cation of 2-N-octyl-4-isothiazolin-3-one (CAS 26530-20-1). 


EFFECTIVE DATE: This decision is effective for merchandise entered 
or withdrawn from warehouse, for consumption on or after June 29, 
1998. 


FOR FURTHER INFORMATION CONTACT: John G. Black, Senior 
Attorney, Commercial Rulings Division, (202) 927-1317. 
SUPPLEMENTARY INFORMATION: 

BACKGROUND 

On March 4, 1998, Customs published a notice in the CUSTOMS BULLE- 
TIN, Vol. 32, No. 9, proposing to modify New York Ruling Letter (NY) 
811958, issued June 28, 1995, pertaining to the tariff classification of 
2-N-octyl-4-isothiazolin-3-one and inviting comments on the correct- 
ness of the proposed modification. No comments were received in re- 
sponse to the notice. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is modifying this ruling. 

In New York Ruling Letter (NY) 811958, issued on June 28, 1995, 
Customs ruled that 2-N-octyl-4-isothiazolin-3-one (CAS 26530-20-1) 
was classified under subheading 2934.10.9000, Harmonized Tariff 
Schedule of the United States (Annotated)(HTSUSA), a residual provi- 
sion for “other” compounds containing an unfused thiazole ring 
(whether or not hydrogenated) in the structure. 

Upon review of this ruling, Customs has discovered an error in the 
classification with respect to 2-N-octyl-4-isothiazolin-3-one (CAS 
26530-20-1). This product should have been classified in subheading 
2934.10.7000, HTSUSA, the provision for compounds containing an 
unfused thiazole ring (whether or not hydrogenated) in the structure, 
other than aromatic or modified aromatic compounds. This compound 
is specifically provided for by name in this subheading. Both this com- 
pound and another not at issue here should have been classified under 
this provision in the original letter. 
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Customs is modifying NY 811958 to reflect the proper classification 
of both products in subheading 2934.10.7000, HTSUSA. Headquarters 
Ruling Letter (HQ) 958193 modifying NY 811958 is set forth as an at- 
tachment to this document. 

Publication of rulings or decisions pursuant to 19 U.S.C. 1625 does 

constitute a change of practice or position in accordance with sec- 
77.10(c)(1), Customs Regulations (19 CFR 177.10(c¢)(1)). 

Dated: April 14, 1998. 

MARVIN AMERNICK 
(for John A. Durant, Director, 
Commercial Rulings Division.) 


A . 
Attachment} 


ATTACHMENT 


DEPARTMENT OF THE TREASURY 
U.S. CusTOMS SERVICE 
Washington, DC, April 15, 1998 
CLA-2 RR:CR:GC 958193 JGB 
Category: Classification 
Tariff No. 2934.10.7000 
rER L. STORMER 
MAND HAAS CoMI ANY 
dence Mall West 


idelphia. PA 19105 


2-N-octyl-4-isothiazolin-3-one (CAS 26530-20-1); NY 811958, dated June 28, 1995 


Si ‘ence to New York Ruling Letter (NY) 811958, issued to you on June 28, 
995, concerning the classification of 2-N-octyl-4-isothiazolin-3-one (CAS 26530-20-1). 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625(c)(1)), as amended by 
section 623 of Title VI (Customs Modernization) of the North American Free Trade Agree- 
ment Implementation Act (Pub. L. 103-182, 107 Stat. 2057), on March 4, 1998, Customs 
published a notice in the CUSTOMS BULLETIN, Vol. 32, No. 9, proposing to modify New York 
Ruling Letter (NY) 811958, issued June 28, 1995, pertaining to the tariff classification of 
2-N-octyl-4-isothiazolin-3-one and inviting comments on the correctness of the proposed 
modification. No comments were received in response to the notice. 

Facts 

In New York Ruling Letter (NY) 811958, issued June 28, 1995, Customs ruled that 
2-N-octyl-4-isothiazolin-3-one would be properly classified under subheading 
2934.10.9000, Harmonized Tariff Schedule of the United States (Annotated) (HTSUSA),a 
residual provision for “other” compounds containing an unfused thiazole ring (whether or 
not hydrogenated) in the structure. 

Upon review of this ruling, Customs has discovered an error in the classification with 
respect to 2-N-octyl-4-isothiazolin-3-one (CAS 26530-20-1). This product should have 
been classified in subheading 2934.10.7000, HTSUSA, the provision for compounds con- 
taining an unfused thiazole ring (whether or not hydrogenated) in the structure, other 
than aromatic or modified aromatic compounds. 

Issue: 


Whether 2-N-octy]l-4-isothiazolin-3-one (CAS 26530-20-1) is classified in subheading 
2934.10.7000, HTSUSA, or in the residual provision, subheading 2934.10.9000, HTSUSA. 
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Law and Analysis: 


Merchandise imported into the U.S. isclassified under the HTSUSA. Tariff classification 
is governed by the principles set forth in the General Rules of Interpretation (GRIs) and, in 
the absence of special language or context which otherwise requires, by the Additional U.S 
Rules of Interpretation. The GRIs and the Additional U.S. Rules of Interpretation are part 
of the HTSUSA and are to be considered statutory provisions of law for all purposes 

GRI 1 requires that classification be determined first according to the terms of the head- 
ings of the tariff schedule and any relative section or chapter notes and, unless otherwise 
required, according to the remaining GRIs taken in their appropriate order. GRI6 requires 
that the classification of goods in the subheadings of headings shall be determined accord 
ing to the terms of those subheadings, any related subheading notes and, mutatis mutan- 
dis, to the GRIs. 

This matter is governed by GRI6, in that the choice in classification is between two sub 
headings at the 8-digit level. Simply stated, anamed provision is always more specific than 
a residual or “other” provision. Therefore, GRI 3(a), applied through GRI 6, requires the 
choice of subheading 2934.10.700 HTSUSA, as the preferred more specific provision. It 
therefore follows that the chemical compound 2-N-octyl-4-isothiazolin-3-one (CAS 
26530-20-1) is classifiable under subheading 2934.10.7000, HTSUSA, entitled to be en 
tered free of duty in column one. 


Holding: 


NY 811958, dated June 28, 1995, is modified to reclassify 2-N-octyl-4-isothiazolin-3-one 
(CAS 26530-20-1) under subheading 2934.10.7000, HTSUSA, free of duty in column one 

In accordance with 19 U.S.C. 1625(c), this ruling will become effective 60 days after its 
publication in the CusToMS BULLETIN. Publication of rulings or decisions pursuant to 19 
U.S.C. 1625(c) does not constitute a change of practice or position in accordance with sec 
tion 177.10(c)(1), Customs Regulations (19 CFR 177.10 (c)(1)). 

MARVIN AMERNICK 
(for John A. Durant, Director, 
Commercial Rulings Division.) 
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Decisions of the United States 
Court of International Trade 


(Slip Op. 98-40) 


WIRTH LITD., PLAINTIFF v. UNITED STATES, DEFENDANT, AND BETHLEHEM 
STEEL Corp, U.S. STEEL GROUP A UNIT OF USX CORP, DEFENDANT: 
INTERVENORS 


97-05-007 14 


Plaintiff moves for Judgment Upon the Agency Record pursuant to U.S. CIT R. 56.2, 
contending the United States Department of Commerce’s (“Commerce”) determination 
that “profile slabs” imported by the plaintiff are within the scope of antidumping and 
countervailing duty orders on certain cut-to-length carbon steel plate from Brazil is un- 
supported by substantial evidence on the record and is not otherwise in accordance with 
law. Plaintiff also argues in the event Commerce’s scope determination is sustained by this 
Court, Commerce cannot apply its determination to, and the United States Customs Ser- 
vice (“Customs”) cannot assess interest against, an entry of profile slabs imported in No- 
vember 1994, before Commerce’s scope inquiry was initiated. 

Defendant and defendant-intervenors oppose plaintiffs Motion for Judgment Upon the 
Agency Record, asserting Commerce’s determination that profile slabs imported by plain- 
tiff are within the scope of the antidumping and countervailing duty orders on cut-to- 
length carbon steel plate from Brazil is supported by substantial evidence on the record 
and is otherwise in accordance with law. Defendant and defendant-intervenors also con- 
tend Commerce may apply its scope determination to, and Customs may assess interest 
against, profile slabs which were suspended from liquidation when Commerce’s scope in- 
quiry was initiated. Additionally, defendant-intervenors have submitted a consent motion 
for oral argument in this matter. 

Held: The Court finds Commerce’s scope determination is supported by substantial evi- 
dence on the record and is otherwise in accordance with law. Additionally, the Court finds 
Commerce may apply its scope determination to profile slabs suspended from liquidation 
at the time the scope inquiry was initiated. The Court declines to address plaintiff's argu- 
ment concerning Customs’ ability to assess interest on profile slabs suspended from liqui- 
dation when Commerce’s scope inquiry was initiated because plaintiff failed to exhaust its 
administrative remedies on that issue before the Department of Commerce. Finally, be- 
cause the Court finds oral argument unnecessary to dispose of this matter, defendant-in- 
tervenors’ consent motion for oral argument is denied. 


Dated April 3, 1998) 


Sharretts, Paley, Carter & Blauvelt, PC., (Ned H. Marshak and Beatrice A. Brickell), 
New York, NY, for plaintiff. 

Frank W. Hunger, Assistant Attorney General of the United States; David M. Cohen, 
Director, Commercial Litigation Branch, Civil Division, United States Department of Jus- 
tice (Lucius B. Lau); Linda S. Chang, Office of the Chief Counsel for Import Administra- 
tion, United States Department of Commerce, of Counsel, for defendant. 

Skadden, Arps, Slate, Meagher & Flom LLP (Robert E. Lighthizer and John J. Man- 
gan), Washington, DC, for defendant-intervenors. 


51 





N AND DECISIONS, VOL. 32, } 17, APRIL 29 


OPINION 
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Bac KGROUND 


blished its final affirmative determina- 
3in ee and Cae duty investigations on cut-to- 
length carbon steel plate from Brazil. See Final Affirmative 
Countervailing Duty Determinations: Certain Steel Products From Bra- 
zil, a wed. Reg. 37,295 (Dep’t C a 1993); Final Determinations of 
Sales at Less Than Fair Value: Certain Hot- Rolled Carbon Steel Flat 
Feder ts, Certain Cold-Rolled pier Steel Flat Products, Certain Cor- 
rosion-Resistant Carbon Steel Flat Products, and Certain Cut-to-Length 
Carbon Steel Plate From Brazil, 58 Fed. Reg. 37,091 (Dep’t Comm. 
1993). These determinations defined “certain cut-to-length carbon steel 
plate” to include: 


hot-rolled carbon steel universal mill plates (i.e., flat-rolled prod- 
ucts rolled on four faces or in a closed box pass, of a width exceeding 
150 millimeters but not exceeding 1,250 millimeters and of a thick- 
ness of not less than 4 millimeters, not in coils and without patterns 





U.S. COURT OF INTERNATIONAL TRADE 


in relief), of rectangular shape, neither clad, plated nor coated with 
metal, * * *; and certain hot-rolled carbon steel flat-rolled products 
in straight lengths, of rectangular shape, hot rolled, * * *, 4.75 milli- 
meters or more in thickness and of a width which exceeds 150 milli- 
meters and measures at least twice the thickness . Included in 
these investigations are flat-rolled products of nonrectangular 
cross-section where such cross-section is achieved subsequent to 
the rolling process (i.e., products which have been “worked afte 
rolling”)—for example, products which have been bevelled or 
rounded at the edges. 


Notice of Final Determination of Sales at Less Than Fair Value: Cer- 
tain Cold-Rolled Carbon Steel Flat Products From Argentina, 58 Fed. 
Reg. 37,062, 37,064 (Dep’t Comm. 1993); Final Affirmative Counter- 
vailing Duty Determination: Certain Steel Products From Austria, 58 
Fed. Reg. 37,217, 37,225 (Dep’t Comm. 1993). Additionally, the two de- 
terminations defined the merchandise at issue by reference to several 
headings within the Harmonized Tariff Schedule of the United States 
(“HTSUS”). While they cited various subheadings within headings 
7208, and 7210 to 7212, HTSUS, the determinations specifically pro- 
vided “[a]lthough the Harmonized Tariff Schedule of the United States 
(HTS) subheadings are provided for convenience and customs purposes, 
our written descriptions of the scope of these proceedings are disposi- 
tive.” 58 Fed. Reg. at 37,063; see also 58 Fed. Reg. at 37,224. Commerce 
published countervailing and antidumping duty orders on cut-to-length 
carbon steel plate from Brazil on August 17 and August 19, 1993, res spec- 
tively. See Antidumping Duty Order: Certain C at-to-Lengih ( ‘arbon 
Steel Plate From Brazil, 58 Fed. Reg. 44,164 (Dep’t Comm. 1993); Coun- 
tervailing Duty Order and Amendment to Final Affirmative Counter- 
vailing Duty Determination: Certain Steel Products From Brazil, 58 
Fed. Reg. 43,751 (Dep’t Comm. 1993) [hereinafter “plate orders” }.? 
The merchandise at issue in this matter is profile slab produced by 
CST in Brazil. CST produces profile slabs on a two-high universal roll- 
ing mill by subjecting heated ingots to initial rolling passes. Once the in- 
gots have undergone the preliminary rolling passes, they are subjected 
to a process known as “hot scarfing”, which removes surface imperfec- 
tions from the slabs using mechanically-guided oxygen torches. Follow- 


*Commerce’s final affirmative antidumping and countervailing duty determinations involvins 
bon steel plate from Brazil defined the scope of the investigations by reference to Commerce 
rolled carbon >] flat products from Argentina and ce n steel products seca A 
mative Counter x Duty Determinations: Certain Steel Products From Bre 
Comm. 1993) (defining investigation’s scope by reference to “the ‘Scope | 
vailing Duty Determination: Certain Steel Products from Austr 
1993)].”); Final Determinations of Sales at Less Than Fair Value: Certain Hot-Rol 
tain Cold-Rolled Carbon Steel Flat Products, Certain Corrosion-Resistant Carbon St 
to-Length Carbon Steel Plate From Brazil, 58 Fed. Reg. 37,091, 37,092 (Dep’t Comr 
scope by reference to “Appendix I to the Final Determina ation of les at Less Than F: air Value 
Ce ar rbon Steel Flat Products from Argentinal, 58 Fed. Reg. 37,062, 37,064 (Dep’t Comm 195 3 

2 The scope of the antidumping and countervailing duty « ai 2rs on cut-to-length carbon s 
identical to the sec ype of the final de terminations See Anti oar opin uty Ord er: Ci 
Plate From Brazil by reference 
Notice of Final Determination not! Sz ales at Less Than Fai ‘air V. ins Ce rte ain ( sold R olle d Carbon 
Argentina (58 FR 37062, 37064—July 9, 1993).”); Countervailing Duty Order and Am 


Countervailing Duty Determination: Certain Steel Products From Brazil, 58 Fed. Reg. 43 
1993 
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ing hot scarfing, the slabs are subjected to final rolling passes, torch-cut 
to length, and then cooled by a slow cooling process. CST guarantees the 
chemical, but not mechanical, properties of the resulting profile slab. 
See Pl.’s Br. in Supp. of Mot. for J. Upon Agency R..(“PIl.’s Br.”) at 4.) 

Wirth began importing CST profile slab from Brazil in 1989, and en- 
tered it under heading 7207, HTSUS, as “semifinished steel products of 
iron or nonalloy steel”. In November 1994,° subsequent to Commerce’s 
publication of the plate orders, Wirth imported a shipment of CST pro- 
file slab at the port of Detroit, entering it as asemi-finished steel product 
under heading 7207, HTSUS. Because heading 7207, HTSUS, was not 
within the scope of the plate orders, Customs did not require Wirth to 
deposit estimated antidumping or countervailing duties on the profile 
slabs at the time of entry. 

On May 18, 1995, Customs officials at the port of Detroit informed 
Wirth they were reclassifying the CST profile slab under heading 7208, 
HTSUS, a heading within the scope of the plate orders. Because mer- 
chandise within the scope of outstanding antidumping and countervail- 
ing duty orders is suspended from liquidation until an administrative 
review can be completed, Customs’ reclassification of the CST profile 
slab under heading 7208, HTSUS, resulted in the suspension of liquida- 
tion of Wirth’s entry of CST profile slab. See 19 U.S.C. § 1671e(a)(3) 
(1994); 19 U.S.C. § 1675(a)(1) (1994). 

Wirth immediately challenged Customs’ reclassification of the profile 
slab under heading 7208, HTSUS. Wirth contacted Customs Service 
Headquarters, Office of Regulations and Rulings and requested a re- 
view of the reclassification. In a letter dated August 27, 1996, the Office 
of Regulations and Rulings informed Wirth of its determination that 
CST profile slab was classified properly under heading 7207, HTSUS, 
because the slabs did not “meet an industry standard for the close toler- 
ances required for flat-rolled plate.” (Pl.’s App., Tab 11, Ex. 1 at 5.) 

On November 30, 1995, while its request for a review by the Office of 
Regulations and Rulings was pending, Wirth requested Commerce con- 
duct a scope inquiry pursuant to 19 C.ER. § 353.29 (1996) (concerning 
scope inquiry involving antidumping duty order) and 19 C.FR. § 355.29 
(1996) (concerning scope inquiry involving countervailing duty order). 
Commerce issued its preliminary determination on February 7, 1997, 
concluding the CST profile slab was within the scope of the antidumping 
and countervailing duty orders on certain cut-to-length carbon steel 
plate from Brazil. Following the submission of comments by Wirth, CST 
and domestic producers, Commerce issued its Final Scope Ruling on 
April 2, 1997. 

In its Final Scope Ruling, Commerce determined that “[b]ased upon 
a review of the underlying record-the petition, the Department and ITC 
determinations and the relevant orders * * *. [i]t is not clear if profile 


; 3 As noted by defendant-intervenors, the exact date of entry for this shipment is not reflected in the record. (See 
Def.-Intervs.’ Mem. in Opp’n to PI.’s Mot. for J. Upon Agency R. (“Def.-Intervs.’ Br.”) at 4.n.3.) Accordingly, the Court 
will simply refer to this entry as the November 1994 entry. 
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slab is a hot-rolled, flat-rolled product covered by the orders.” Final 
Scope Ruling at 7. Because it could not determine whether CST profile 
slab was within the scope of the plate orders based on its review of the 
petition and other relevant documents, Commerce applied the Diversi- 
fied Products‘ criteria in order to determine whether CST’s profile slab 
was within the scope of the plate orders. Based upon its review of the 
physical characteristics, ultimate use, expectations of ultimate purchas- 
ers, and channels of trade of CST’s profile slabs, Commerce determined 
CST profile slab is of the same class or kind of merchandise as certain 
cut-to-length carbon steel plate and therefore falls within the scope of 
the plate orders. 

Additionally, Commerce’s Final Scope Ruling rejected Wirth’s argu- 
ment that Customs’ determination CST profile slab was classifiable un- 
der heading 7207, HTSUS, was relevant to Commerce’s scope inquiry. 
See Final Scope Ruling at 7 (“Commerce, not Customs, has authority to 
clarify the scope of AD/CVD orders and findings. Although the Depart- 
ment may consider the decisions of Customs, it is not obligated to follow, 
nor is it bound by, the classification determinations of Customs * * *.”) 
(citation omitted). Commerce also concluded its Final Scope Ruling 
properly applied to the entire period of review after liquidation of CST 
profile slab first was suspended. See Final Scope Ruling at 24-25 (“It is 
the Department’s normal practice, * * * to apply a scope determination 
to the entire period of review (POR) during which liquidation of entries 
of the scope merchandise was first suspended for AD purposes, and to 
subsequent PORs.”). 


CONTENTIONS OF THE PARTIES 
A. Plaintiff: 

Plaintiff raises four primary arguments in challenging Commerce’s 
Final Scope Ruling. First, plaintiff contends the record established be- 
fore Commerce unambiguously excludes CST profile slabs from the 
scope of the antidumping and countervailing duty orders on cut-to- 
length carbon steel plate from Brazil. Specifically, plaintiff maintains 

where pre-existing merchandise, such as profile slabs, is unambigu- 
ously excluded from an Order’s scope, based on a review of the Peti- 
tion, underlying DOC and [International Trade Commission] 
investigations, and language of the Order itself, the DOC must con- 
clude that the merchandise does not fall within the Order’s scope 
without conducting a Diversified Products analysis. 


(Pl.’s Br. in Supp. of Mot. for J. Upon Agency R. (“Pl.’s Br.”) at 19.) Wirth 
contends numerous facts in the record “conclusively establish that CST 
profile slabs were not encompassed within the terms of the Plate Or- 


4In Diversified Products Corp. v. United States, 6 CIT 155, 162, 572 F. Supp. 883, 889 (1983), this Court r 
and ultimately upheld, Commerce’s consideration of “the general physical characteristics of the merchar 
pectation of the ultimate purchasers, the channels of trade in which the merchandise moves, the ultim > of the 
merchandise, and cost” in determining whether merchandise under review was of the “same class or kind” as merchan 
dise explicitly within the scope of an outstanding antidumping duty order. These criteria have been codified at ! 

§§ 353.29(i), 355.29(i), and are utilized by Commerce when an examination of the petition, initial investigatio 
determinations of Commerce and the ITC do not resolve definitively whether certain merchandise is within the scope 
of an outstanding antidumping and/or countervailing duty order. 


eviewed 


ndise, the ex 
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alt 


at 21.) Plaintiff notes that the even though the domestic pro- 
lucers “were aware that profile slabs were being imported from Brazil 
at least three years prior to the filing of the * * * Petitions”, neither 
rofile slab nor heading 7207, HTSUS, was listed specifically in the peti- 
1s, and as aresult CST’s production of profile slab was not examined 

» antidumping and countervailing duty investigations conducted 
ymmerce and the International Trade Commission (“ITC”). Ud.) 

nd, plaintiff asserts Commerce, in concluding CST’s profile slab 

1e same class or kind of merchandise as flat rolled cut-to-length 

arbon steel plate based on its application of the Diversified Products 
criteria, reached a determination that is not supported by substantial 
evidence on the record. Wirth contends CST’s profile slab is a “semifin- 
shed” steel product which does not share the same physical characteris- 
ultimate use, or expectations of ultimate purchasers as the 
length carbon steel plate that was the subject of the investiga- 

Commerce and the ITC. 

plaintiff asserts Commerce’s determination that its Final 

ling can be applied to Wirth’s November 1994 entry of profile 

slabs, resulting in the imposition of countervailing duties,° is contrary 
law. While plaintiff concedes decisions of this Court have upheld Com- 

’s practice of “‘applyling] a scope determination to the entire peri- 

of review (POR) during which liquidation of entries of the scope 

merchandise was first suspended for [antidumping] purposes’”, it ar- 

gues this matter raises two issues which compel a different result. (Pl.’s 


Br. at 42 (quoting Final Scope Ruling at 24—25).) Plaintiff contends that 
“as a matter of policy, it is grossly unfair for the DOC to penalize Wirth 
due to Petitioners’ failure to specify that its Plate petitions encompassed 
profile slabs.” (Id. at 43.) Second, plaintiff asserts that “as a matter of 
law, additional [countervailing] ‘duties can be assessed only on entries 


ry 


ain Electrical Conductor Aluminum Redraw Wire from Venezu- 
Final Results of Countervailing Duty Administrative Review, 56 

Reg. 47,458, 47,459 (Dep’t Comm. 1991) (admin. review)).) 
Wirth’s final argument asserts that if this Court concludes the No- 
vember 1994 entry of profile slabs is subject to the assessment of addi- 
tional countervailing duties, Customs is barred from assessing interest 
on any countervailing duties due. Plaintiff notes it was never instructed 
to deposit estimated antidumping or countervailing duties on the No- 
vember 1994 entry of profile slab, and argues the fact pattern in this 
matter is analogous to the facts at issue in New Zealand Lamb Co., Inc. 
uv. United States, Slip Op. 97-50 (CIT Apr. 22, 1997), where the Court de- 
termined because Customs collected estimated countervailing duty de- 


jetermined CST profile slab was not sold in the United States for less than fair value in an 

in Cut-to-Length Carbon Steel Plate from Brazil, 62 Fed. Reg. 18,486 (Dep’t Comm 

> parties do not contest the application of Commerce’s Final Scope Ruling to the November 
untidumping duties. (See P1.’s Br. at 42 (“[T]he question of whether Wirth’s November 1994 
ntidumping] duties is moot.”); Def.’s Br. at 39 n.9 (“Wirth does not challenge the potential applica- 
pe Ruling to previously-suspended merchandise subject to the antidumping duty order.” ).) 





U.S. COURT OF INTERNATIONAL TRADE 


posits at an incorrect rate at the time of entry, plaintiff was not liable for 
interest on the difference between the deposited and liquidated amount 
of countervailing duties. Based on this Court’s holding in New Zealand 
Lamb, plaintiff asserts “‘Customs cannot avail itself of any statute that 
will allow the imposition of interest on a retroactively assessed charge.’” 
(Pl.’s Br. at 46 (quoting New Zealand Lamb, Slip Op. 97-50 at 9).) 


B. Defendant: 


Defendant rejects plaintiff's contentions and argues this Court 
should deny plaintiff's Motion for Judgment Upon the Agency Record. 
Defendant asserts Commerce’s determination that profile slab 
manufactured by CST and imported by Wirth is of the same class or kind 
of merchandise as the cut-to-length carbon steel plate covered by the 
plate orders is supported by substantial evidence on the record and 
otherwise in accordance with law. Defendant argues Commerce proper- 
ly determined the definition of cut-to-length carbon steel plate con- 
tained in the petition, initial investigations, and determinations of 
Commerce and the ITC did not resolve definitively whether CST’s pro- 
file slab was within the scope of the plate orders. Defendant notes that 
while “CST’s profile slab is a hot-rolled carbon steel product of rectan- 
gular shape that meets the dimensional specifications of the plate or- 
ders,” Commerce’s investigation presented “conflicting data as to 
whether CST’s profile slab is certain cut-to-length carbon steel plate as 
defined by the plate orders.” (Def.’s Mem. in Opp’n to Pl.’s Mot. for J. 
Upon Agency R. (“Def.’s Br.”) at 18.) Based on these conflicting data, de- 
fendant contends Commerce properly applied the Diversified Products 
criteria in reaching the conclusion, supported by substantial evidence 
on the record and otherwise in accordance with law, that CST’s profile 
slab is within the scope of the plate orders. 

Additionally, defendant argues Commerce’s decision to apply the 
findings of its scope determination to the entire period of review after 
liquidation of CST’s profile slab first was suspended is in accordance 
with law. Defendant argues, in effect, that Customs’ reclassification of 
the November 1994 entry of CST profile slab under heading 7208, 
HTSUS, a heading clearly within the scope of the plate orders, resulted 
in the suspension of liquidation of the November 1994 entry, and that 
the suspension remained in effect until Commerce initiated its scope in- 
quiry on January 16, 1997. Defendant maintains, because the Novem- 
ber 1994 entry of CST profile slab was suspended from liquidation when 
Commerce’s scope inquiry was initiated, pursuant to regulation it re- 
mained suspended from liquidation until the completion of Commerce’s 
scope inquiry. (See Def.’s Br. at 37 (quoting 19 C.FR. § 355.29G)(1) 
(1994)).) 

Finally, defendant maintains this Court should reject Wirth’s claim 
that Customs may not assess interest against the November 1994 entry 
of CST profile slab. Defendant asserts Wirth did not raise this argument 
before Commerce, and accordingly, the Court should decline to rule on 
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Scope Ruling raises four 
primary issues, which the Court will address in turn 
A. Whe Commerce Properly 
Diversified Products Criteria: 
> laintiff contends the record in this matter unambiguously excludes 
CS T T profile slab from the scope of “ plate orders, and therefore Com- 
merce improperly evaluated whether CST’s profile slab is within the 
scope of the plate orders by applying the Diversified Products criteria. 
Defendant and defendant-intervenors respond Commerce properly ap- 
plied the Diversified Products criteria after concluding the petitions and 
other relevant documents were ambiguous as to whether CST’s profile 
slab was within the scope of antidumping and countervailing duty or- 
ders on cut-to-length carbon steel plate from Brazil. 


ther Resorted to Application of the 
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Initially, the Court notes “[t]he Commerce Department enjoys sub- 
stantial freedom to interpret and clarify its antidumping orders. But 
while it may interpret those orders, it may not change them.” Ericsson 
GE Mobile Communications, Inc. v. United States, 60 F.3d 778, 782 (Fed. 
Cir. 1995) (citing Smith Corona Corp. v. United States, 915 F.2d 683, 686 
(Fed. Cir. 1990)). The applicable regulations direct Commerce, in con- 
ducting a scope inquiry, to examine “(t]he descriptions of the merchan- 
dise contained in the petition, the initial investigation, and the 
determinations of the Secretary and the Commission.” 19 C.ER. 
§ 353.29(1)(1) (1996) (concerning scope inquiries involving antidump- 
ing duty orders); see also 19 C.FR. § 355.29(i)(1) (1996) (similar lan- 
guage pertaining to scope inquiries involving countervailing duty 
orders). As noted previously, the investigations define cut-to-length car- 
bon steel plate to include: 


hot-rolled carbon steel universal mill plates (i.e., flat-rolled prod- 
ucts rolled on four faces or in a closed box pass, of a width exceeding 
150 millimeters but not exceeding 1,250 millimeters and of a thick- 
ness of not less than 4 millimeters, not in coils and without patterns 
in relief), of rectangular shape, neither clad, plated nor coated with 
metal, * * *; and certain hot-rolled carbon steel flat-rolled products 
in straight lengths, of rectangular shape, hot rolled, * * *, 4.75 milli- 
meters or more in thickness and of a width which exceeds 150 milli- 
meters and measures at least twice the thickness * * *. Included in 
these investigations are flat-rolled products of nonrectangular 
cross-section where such cross-section is achieved subsequent to 
the rolling process (i.e., products which have been “worked after 
rolling”)—for example, products which have been bevelled or 
rounded at the edges. 


See, e.g., Notice of Final Determination of Sales at Less Than Fair Value: 
Certain Cold-Rolled Carbon Steel Flat Products From Argentina, 58 
Fed. Reg. 37,062, 37,064 (Dep’t Comm. 1993). 

While plaintiff concedes that “the absence of a reference to a particu- 
lar product in the Petition does not necessarily indicate that the product 
is not subject to an order”, it argues there is no evidence the petitioners, 
Commerce, or the ITC “intended that profile slabs should be included in 
the Plate Orders.” (P1.’s Br. at 20, 23.) Wirth asserts that “Petitioners in 
the instant case relied exclusively on HTS[US] principles to describe the 
proposed product coverage, and did not merely reference the HTS[US] 
as a supplement to a more detailed narrative of the term ‘cut-to-length 
carbon steel plate.’” (/d. at 25.) Plaintiff maintains petitioners’ reliance 
on the HTSUS to define the scope of their petitions, and their failure to 
include heading 7207, HTSUS, indicates CST’s profile slabs are unam- 
biguously excluded from the scope of the plate orders. 

The Court rejects this line of argument and finds plaintiff's conten- 
tion that petitioners relied exclusively on HTSUS principles in defining 
the scope of their petitions is erroneous. First, the Court notes the peti- 
tions filed by defendant-intervenors provide a description of merchan- 
dise subject to investigation by reference to dimensional measurements 
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that have no relation to HTSUS principles. See Petition Requesting the 
Imposition of Antidumping Duties on Imports of Cut-to-Length Carbon 
Steel Plate From Brazil, reproduced at P1.’s App. Tab 1, Ex. 11 at 14-15 
(defining cut-to-length carbon steel plate to include “flat carbon steel 
products of a thickness of 4.75 mm or more, not in coils, * * * and wheth- 
er or not coated with non-metallic coatings” and “universal mill plate, (a 
flat rolled product with a width exceeding 150 mm but not exceeding 
1,250 mm, and a thickness of not less than 4mm)”) [hereinafter “Anti- 
dumping Duty Petition”); Petition for the Imposition of Countervailing 
Duties: Certain Carbon Steel Flat Products From Brazil, reproduced at 
Pl.’s App. Tab 1, Ex. 12 at11-12 (same) [hereinafter “Countervailing 
Duty Petition” |. The Court notes the petitions also define the scope of 
covered merchandise by reference to American Iron and Steel Institute 
(“AISI”) product categories and American Society for Testing and Mate- 
rials (“ASTM”) standard specification numbers. See Antidumping Duty 
etition, reproduced at P\.’s App. Tab 1, Ex. 11 at 10, 11; Countervailing 
Duty Petition, reproduced at Pl.’s App. Tab 1, Ex. 12 at 16, 17. Addition- 
ally, while plaintiffis correct that the petitions describe the subject mer- 
chandise by reference to several HTSUS headings, petitioners are 
required by regulation to include these headings. See 19 C.ER. 
§ 353.12(b)(4) (1996) (providing petitions requesting imposition of anti- 
dumping duties shall include “[a] detailed description of the merchan- 
dise that defines the requested scope of the investigation, including * * * 
its current U.S. tariff classification number”); 19 C.FR. § 355.12(b)(4) 
(1996) (similar language applying to petitions requesting imposition of 
countervailing duties). Based on its review of the petitions, the Court 
finds they contain no indication of an intent to define the scope of cov- 
ered merchandise solely by reference to HTSUS principles. 

Because the Court finds the petitions did not rely exclusively on 
HTSUS principles to define the scope of the investigations, the Court 
need not engage in an extended analysis to reject plaintiff's arguments 
that the Final Scope Ruling is inconsistent with Commerce’s scope de- 
termination in Final Negative Determination of Scope Inquiry on Cer- 
tain Circular Welded Non-Alloy Steel Pipe and Tube From Brazil, the 
Republic of Korea, Mexico and Venezuela, 61 Fed. Reg. 11,608 (Dep’t 
Comm. 1996) (final determ.), which was sustained by this Court in 
Wheatland Tube Co. v. United States, 973 F. Supp. 149 (CIT 1997). Wirth 
maintains that similar to the facts at issue in Wheatland, defendant-in- 
tervenors’ sole reliance on HTSUS principles in defining the scope of 
covered merchandise should have resulted in Commerce’s determining 
in its Final Scope Ruling “that HTS[US] classification principles can be 
incorporated in the written description of an Order, when Petitioners 
adopt HTS[US] nomenclature as the basis of the Order and the [Com- 
merce] and ITC investigations follow Petitioners’ lead.” (P1.’s Br. at 27.) 

As noted previously, however, the Court rejects plaintiff's contention 
that the petitions filed by the defendant-intervenors relied exclusively 
on HTSUS principles in defining the investigations’ scope. Commerce’s 
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conclusion that “petitioners explicitly based the product coverage upon 
HTS[US] classifications and quoted directly from the applicable Cus- 
toms language to further buttress their emphasis on tariff classifica- 
tion” in its scope determination involving Brazilian pipe and tube, 61 
Fed. Reg. at 11,612 n.7, provides a key distinction from the Final Scope 
Ruling presently before the Court. In sustaining Commerce’s scope de- 
termination involving Brazilian pipe and tube, this Court specifically 
noted petitioners in the Brazilian pipe investigation submitted com- 
ments to Commerce which “clearly contemplate[d] the use of tariff clas- 
sifications as a means of defining the scope of the investigations.” 
Wheatland, 973 F. Supp. at 157. These comments submitted by the peti- 
tioner in the Brazilian pipe and tube investigation provided a significant 
basis for the Court’s conclusion that “the exclusion of dual-certified pipe 
on the basis of tariff classification in the orders is not predicated upon 
the illustrative list of tariff classifications, but is instead ‘part of the 
written description of the scope and is, therefore controlling.’” Id. (cita- 
tion omitted). 

In contrast to the facts at issue in Wheatland, the Court finds no indi- 
cation the defendant-intervenors relied solely on HTSUS principles to 
define the scope of their petitions involving cut-to-length carbon steel 
plate from Brazil. Because plaintiff can not point to, and this Court is 
unable to identify, any indication that the scope in the cut-to-length car- 
bon steel plate investigation was defined solely by reference to HTSUS 
principles, the Court rejects plaintiff's contention that Wheatland is ap- 
plicable in this matter. The inclusion of various HTSUS headings in a 
petition ordinarily should not be interpreted to exclude merchandise de- 
termined to be within the scope of the antidumping or countervailing 
duty orders but classified under an HTSUS heading not listed in the 
petition. 

Finally, plaintiff discusses several cases which it contends Commerce 
cited improperly in its Final Scope Ruling, and argues those cases actu- 
ally support its argument that CST’s profile slab is unambiguously ex- 
cluded from the scope of the plate orders. First, plaintiff cites Royal 
Business Machines, Inc. v. United States, 1 CIT 80, 507 F. Supp. 1007 
(1980) for the proposition that “[Commerce] cannot ignore an unambig- 
uous * * * record excluding from an Order’s scope merchandise consis- 
tently classified in an HTS[US] Heading not subject to investigation.” 
(Pl.’s Br. at 28.) The Court finds plaintiffs arguments concerning Royal 
Business Machines unpersuasive. First, regardless of the accuracy of 
plaintiff's characterization of the holding of Royal Business Machines, 
as noted above, the Court finds the petition and other relevant docu- 
ments do not exclude unambiguously CST’s profile slab from the scope 
of the plate orders. Additionally, this Court’s decision in Royal Business 
Machines clearly states that Commerce’s scope determinations are in- 
dependent from Customs’ classification determinations. See Royal 
Business Machines, Inc. v. United States, 1 CIT 80, 87 n.18, 507 F. Supp. 
1007, 1014 n.18 (1980) (“The determinations under the antidumping 
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law may properly result in the creation of classes which do not corre- 


spond to classifications found in the tariff schedules or may define or 
modify a known classification in a manner not contemplated or desired 
by the Customs Service.”). 

Plaintiff's citation of INA Walzlager Schaeffler KG v. United States, 
108 F.3d 301 (Fed. Cir. 1997) also is without merit. Wirth’s citation of 
INA Waizlager is premised on the contention that “the Petition framed 
the intended scope of the investigation and any resulting Order solely on 
HTS[US] terminology.” (Pl.’s Br. at 29.) Again, regardless of the accura- 
cy of its characterization of the case, Wirth’s citation of INA Wolzlager is 
premised upon its assumption that defendant-intervenors relied solely 
on HTSUS principles in defining the scope of their petitions, an assump- 
tion this Court already has rejected. 

Finally, the plaintiff's arguments concerning Koyo Seiko Co., Ltd. v. 
United States, 955 F Supp. 1532 (CIT 1997) also are misplaced. Plaintiff 
endeavors to contrast Koyo Seiko with the instant matter, asserting 
“there does not exist any evidence of ambiguity in the Petition and un- 
derlying [Commerce] and ITC investigations.” (Pl.’s Br. at 30.) As with 
its other efforts, plaintiff's arguments are vitiated by its inaccurate 
characterization of the record in this case. Because Wirth’s reliance on 
case law rests on an inaccurate interpretation of record in this matter, 
its arguments are rejected. 

The Court finds the record contains substantial evidence supporting 
Commerce’s determination that the petitions and other relevant defini- 
tions of cut-to-length carbon steel plate are ambiguous as to whether 
CST’s profile slab is included within scope of plate orders. First, as dis- 
cussed above, the Court notes the petitions filed by defendant-interve- 
nors included general dimensional measurements describing 
merchandise within the scope of the petitions. See Antidumping Duty 
Petition, reproduced in P|.’s App. Tab 1, Ex. 11, at 14-15; Countervailing 
Duty Petition, reproduced in Pl.’s App. Tab 1, Ex. 12 at 11-12. The par- 
ties do not dispute CST’s profile slabs fall within the dimensional mea- 
surements included in the petitions. (See Def.’s Br. at 20-21 (stating it is 
“undisputed” CST’s profile slabs fall within the petitions’ dimensional 
criteria); Pl.’s Br. at 33 (conceding CST’s profile slabs fall within dimen- 
sional criteria).) Second, the Court finds the steel products specifically 
excluded from the scope of the petitions filed by the defendant-interve- 
nors do not include profile slabs. See Antidumping Duty Petition, repro- 
duced in P\.’s App. Tab 1, Ex. 11 at 14-15 (excluding flat carbon steel 
products and universal mill plate “in coils” and plate “that is clad, or 
plated or coated with metal” from scope of petitions) (footnotes 
omitted); Countervailing Duty Petition, reproduced in P\.’s App. Tab 1, 
Ex. 12 at 11-12 (same). Third, the Court finds defendant-intervenors 
did not rely exclusively on HTSUS headings to define the scope of their 
petitions, but rather included HTSUS headings in their petitions to 
meet the requirements of 19 C.FR. § 353.12(b)(4) (1996) and 19 C.FR. 
§ 355.12(b)(4) (1996). Finally, the Court notes the plate orders pub- 
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lished by Commerce specifically note “[a]lthough the Harmonized Tar- 
iff Schedule of the United States (HTS) subheadings are provided for 
convenience and customs purposes, our written description of the scope 
of these proceedings are dispositive.” 58 Fed. Reg. at 37,063; see also 58 
Fed. Reg. at 37,224. Based on its finding that the petition, order, and oth- 
er relevant documents do not specifically include or exclude profile slab 
from the scope of the plate orders, the Court concludes Commerce’s de- 
termination that those sources were not dispositive is supported by sub- 
stantial evidence on the record and otherwise in accordance with law. 
Accordingly, Commerce’s resort to the application of the Diversified 
Products factors in determining whether CST profile slab is merchan- 
dise of the same class or kind as cut-to-length carbon steel plate is sup- 
ported by substantial evidence and otherwise in accordance with law. 

B. Whether Commerce’s Diversified Products Analysis is Supported by 

Substantial Evidence: 

The applicable regulations provide that when the petition, and inves- 
tigations and determinations of Commerce and the ITC do not resolve 
whether an item is within the scope of an antidumping or countervailing 
duty order, Commerce shall continue its analysis by applying the Diver- 
sified Products criteria, which include “(i) [t]he physical characteristics 
of the product; (ii) [t]he expectations of the ultimate purchasers; (iii) 
[t]he ultimate use of the product; and (iv) [t]he channels of trade.” 19 
C.ER. § 353.29(i)(2) (1996); 19 C.FR. § 355.29(i)(2) (1996) (same lan- 
guage applying to scope inquiries involving countervailing duty orders). 
Plaintiff's second primary challenge to the Final Scope Ruling asserts 
Commerce’s Diversified Products analysis is not supported by substan- 
tial evidence on the record. Defendant and defendant-intervenors main- 
tain this Court should reject plaintiff's contentions and find 
Commerce’s conclusions based on its application of the Diversified 
Products criteria to be supported by substantial evidence on the record. 


1. Physical Characteristics: 


The Final Scope Ruling discusses three factors supporting Com- 
merce’s determination that CST’s profile slab has similar physical char- 
acteristics as merchandise unambiguously within the scope of the plate 
orders. First, the Final Scope Ruling notes “CST’s profile slab meets the 
dimensional and chemical criteria of merchandise subject to the [less 
than fair value] investigation.” Final Scope Ruling at 12. Second, Com- 
merce’s determination notes that although “[p]rofile slab may not al- 
ways undergo testing of its mechanical properties, * * * certification of 
mechanical properties is not needed for all” merchandise within the 
scope of the plate orders. Jd. at 12. Finally, Commerce’s scope deter- 
mination concludes CST’s profile slab is “not ‘semi-finished,’ but [rath- 
er| a hot-rolled carbon steel product”, and thus of the same class or kind 
as merchandise within the scope of the plate orders, because CST’s sub- 
jecting profile slabs to hot scarfing and final rolling passes constitutes 
further working of the slab and because CST’s profile slab undergoes no 
further processing before ultimate use. Jd. at 13. 
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Plaintiff challenges the Final Scope Ruling’s conclusions, contending 
CST’s profile slab has dimensional criteria, chemical and mechanical 
properties, surface characteristics and production processes which are 
“legally indistinguishable from the physical characteristics of [a semi- 
finished plate product] and are distinctly different from those of plate.” 
(Pl.’s Br. at 33.) In making this argument, plaintiff asserts ( ‘ST’s profile 
slab has physical characteristics which make it more similar to reroll 

slab, a semifinished plate product, rather than a product of the same 
cl: iss or kind as merchandise within the scope of the plate orders. 

The Court rejects plaintiff's arguments and observes in arguing CST 
profile slab is more similar to reroll slab than plate, plaintiff essentially 
is inviting this Court to reweigh the record evidence before it. This 
Court will not reweigh the evidence established in the record before 
Commerce. See Consolo v. Federal Maritime Comm’n, 383 U.S. 607, 620 
(1966) (stating judicial review of whether administrative determination 
is supported by substantial evidence involves “something less than the 
weight of the evidence, and the possibility of drawing two inconsistent 
conclusions from the evidence does not prevent an administrative 
agency’s finding from being supported by substantial evidence”) (cita- 
tion omitted). First, the Court notes plaintiff concedes profile slab and 
Cé ss steel plate have similar chemical criteria, (see P].’s Br. at 33), and 

s noted above, both products have similar dimensional measurements. 

had doasie the Court notes Commerce’s Final Scope Ruling 
addresses plaintiffs claim that because CST’s profile slab does not meet 
the mechanical specifications for carbon steel plate, it cannot be consid- 
ered to be the same class or kind of merchandise. The Final Scope Rul- 
ing quotes the ASTM manual and concludes “plate is [not] limited to 
products which are certified to mechanical specifications and, although 
CST may not have certified the mechanical specifications itself, the evi- 
dence presented by Petitioners suggests that shipments of CST’s profile 
slab have been found to meet them.” Final Scope Ruling at 12. Based on 
these considerations, the Court finds Commerce’s determination that 
CST profile slab and merchandise unambiguously within the scope of 
the plate orders share similar physical characteristics is supported by 


substantial evidence on the record and is otherwise in accordance with 
law. 


2. Ultimate Use: 


Commerce’s Final Scope Ruling also concludes CST’s profile slab has 
ultimate uses similar to merchandise unambiguously within the scope 
of the plate orders. The Final Scope Ruling concluded “products within 
the same class or kind may be suitable for certain but not all the same 
end uses.” Final Scope Ruling at 13. Additionally, Commerce observed 
that “while products may have a physical characteristic which distin- 


* K O* 


guishes them from other ’ products, this difference does not neces- 
apis rise to a level of a class or kind distinction.” Jd. at 13-14. Taking 
into consideration Wirth’s concessions that “for certain end uses the 
subject profile slab and plate are interchangeable” and that profile slab 
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undergoes no further processing after the cooling stage, Commerce con- 
cluded the ultimate uses of CST’s profile slab are the same as those for 
other products clearly within the scope of the plate orders. Jd. at 14. 

Plaintiff contends “the fact that a more expensive product can be sub- 
stituted for a less expensive product in short supply does not constitute 
substantial evidence that the two products have the same ultimate use.” 
(Pl.’s Br. at 39.) Additionally, Wirth asserts it did not concede profile 
slabs and plate are interchangeable for certain end uses. The very next 
sentence in plaintiff's brief, however, states that Wirth “recognize[s] 
that for certain non critical applications, in which an end user does not 
need a product mill-certified to the mechanical properties found in 
plate, an end user, if it so desires, can use either heavy plate or profile 
slabs.” (Id. at 39.) 

The Court finds plaintiffs position makes a distinction without a dif- 
ference. While steel plate and profile slab may not be “interchangeable” 
in the sense that one product is an identical replacement for the other, 
plaintiff concedes steel plate and profile slab can be used as substitutes 
for each other. This suggests to the Court that the two products have 
similar, although perhaps not identical, ultimate uses. Having conceded 
that profile slab and steel plate can be used as substitutes, the Court 
gives little weight to plaintiff's statement that “the fact that a more ex- 
pensive product can be substituted for a less expensive product in short 
supply does not constitute substantial evidence that the two products 
have the same ultimate use.” (/d. at 39.) The Court finds Commerce’s 
determination that “the ultimate uses of [CST] profile slab are the same 
as those for other products within the scope of the [plate] orders”, Final 
Scope Ruling at 14, is supported by substantial evidence on the record 
and is otherwise in accordance with law. 

3. Expectations of Ultimate Purchasers: 

In concluding ultimate purchasers have similar expectations of CST 
profile slab and carbon steel plate, Commerce places weight on its deter- 
mination that products within the same class or kind “‘may be suitable 
for certain but not all end uses.’” Final Scope Ruling at 15 (quoting No- 
tice of Final Determination of Sales at Less Than Fair Value: Carbon 
Cold-Rolled Carbon Steel Flat Products From Argentina, 58 Fed. Reg. 
37,062, 37,069 (Dep’t Comm. 1993)). While Commerce concedes “cus- 
tomer expectations may vary depending upon the ultimate use of the 
product”, it concludes “nothing in the record * * * suggests that the ex- 
pectations of the ultimate purchaser are different for [CST’s] profile 
slab or other types of plate when purchased for common end uses.” Id.. 

Plaintiff's asserts Commerce’s Final Scope Ruling failed to address 
two significant questions concerning the expectations of ultimate pur- 
chasers. First, plaintiff contends Commerce’s determination should 
have addressed “whether an end user which requires a product with the 
performance characteristics of mill certified plate would purchase pro- 
file slabs in its place.” (Pl.’s Br. at 40.) Second, plaintiff contends Com- 
merce’s determination is deficient for failing to address “whether a 
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company which does not require a mill certified plate would be willing to 
pay apremium for mill certified plate where less expensive profile slabs 
are available.” (/d.) 

The Court finds plaintiff's assertions do not establish Commerce’s 
conclusion that ultimate purchasers of CST profile slab and carbon steel 
plate have the same expectations is not supported by substantial evi- 
dence on the record. Plaintiff's challenge highlights the exception clear- 
ly noted by Commerce that there exist some ultimate uses for which 
CST’s profile slab and carbon steel plate cannot be used as substitutes. 
The applicable regulation, however, does not provide that the products 
being compared must have identical uses. Rather, the Secretary is di- 
rected to evaluate the Diversified Products criteria and determine 
whether a product is sufficiently similar as merchandise unambiguous- 
ly within the scope of an order as to conclude the two are merchandise of 
the same class or kind. In this matter, the Court finds that Commerce’s 
determination that purchasers using CST profile slab in place of carbon 
steel have similar expectations of the product is supported by substan- 
tial evidence on the record and is otherwise in accordance with law. 

4. Channels of Trade: 

Finally, in evaluating whether CST profile slab and carbon steel plate 
are sold in similar channels of trade, Commerce’s Final Scope Ruling 
concluded “[b]ecause CST’s profile slab, like plate, is sold to service cen- 
ters and to end users, we conclude that while profile slab may not be a 
mainstream steel product, there is overlap in the channels of trade for 
this product and the plate subject to the AD and CVD orders against 
Brazil.” Final Scope Ruling at 16. Plaintiff concedes that “the channels 
of trade for profile slabs and heavy plate may overlap”, but argues any 
overlap is irrelevant because “the channels of trade for profile slabs and 
plate also overlap with the channels of trade for reroll slabs.” (P1.’s Br. at 
41.) 

The Court rejects plaintiff's argument that the overlap in the chan- 
nels of trade between CST’s profile slab and steel plate unambiguously 
subject to the plate orders is irrelevant. Plaintiff's argument simply in- 
vites this Court to reweigh the record evidence supporting Commerce’s 
determination. The Court finds Commerce’s determination that CST 
profile slab and merchandise within the scope of the plate orders are sold 
within the same channels of trade is supported by substantial evidence 
on the record and is otherwise in accordance with law. 


C. Application of Commerce’s Final Scope Ruling to November 1994 
Entry: 

The third primary argument raised by plaintiff contends Commerce 
may not apply its Final Scope Ruling to assess antidumping’ or counter- 
vailing duties against the November 1994 entry of CST profile slab. 
Plaintiff, while acknowledging recent decisions issued by this Court 


©The Court notes the parties contest only the assessment of countervailing duties on the November 1994 entry. 
Plaintiff asserts application of Commerce’s Final Scope Ruling as to the assessment of antidumping duties is “moot” 
because Commerce found a zero rate in its administrative review covering the November 1994 entry. 
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support Commerce’s decision to apply its scope determination to the 
November 1994 entry, asserts this Court should reach a different result. 
Plaintiff contends the domestic producers’ failure to identify CST’s pro- 
file slab explicitly in its petitions makes Commerce’s application of its 
scope determination to the November 1994 entry grossly unfair as a 
matter of policy. Additionally, Wirth argues Commerce’s decision to ap- 
ply its scope determination to the November 1994 entry is inappropriate 
as a matter of law due to changes in Commerce’s regulations subsequent 
to the liquidation of the November 1994 entry. 

As plaintiff acknowledges, two of this Court’s recent decisions sup- 
port Commerce’s determination to apply its Final Scope Ruling to the 
November 1994 entry. See Timken Co. v. United States, 972 F. Supp. 702 
(CIT 1997); FAG Kugelfischer Georg Schafer KGaA v. United States, 
932 F. Supp. 315 (CIT 1996). These cases reflect the Court’s determina- 
tion that Commerce may “apply [a scope ruling] beginning with the en- 
tire period of investigation during which entries of the scope 
merchandise were first suspended.” Timken Co., 972 F. Supp. at 703; see 
also FAG Kugelfischer, 932 F. Supp. at 318-20 (upholding Commerce’s 
determination to apply an affirmative scope ruling to the entire period 
of review during which entries of scope merchandise were first sus- 
pended). Therefore, the issue before the Court is whether the November 
1994 entry was suspended from liquidation at the time Commerce’s 
scope inquiry was initiated. 

Initially, the Court notes Customs officials at the Port of Detroit re- 
classified Wirth’s November 1994 entry of CST profile slab under head- 
ing 7208, HTSUS, on May 18, 1995. Because liquidation of merchandise 
classified under heading 7208, HTSUS, was suspended by Commerce’s 
issuance of the plate orders, the November 1994 entry was suspended 
from liquidation as of May 18, 1995, due to Customs’ reclassification of 
the merchandise under a heading within the scope of the plate orders. 

On January 16, 1996, Wirth requested Commerce conduct a scope in- 
quiry to evaluate whether CST profile slab is of the same class or kind as 
merchandise covered by the plate orders. Commerce’s regulations pro- 
vide that merchandise suspended from liquidation at the time a scope 
inquiry is initiated is to remain suspended pending final decision. See 19 
C.FR. § 355.29(j)(1) (1996) (“When the Secretary initiates a scope inqui- 
ry pursuant to paragraph (c) of this section, and the subject product is 
already subject to suspension of liquidation, that suspension of liquida- 
tion will be continued pending a preliminary or a final scope ruling.”). 

Because the relevant regulations establish that the November 1994 
entry, which was suspended as of January 16, 1996 when Wirth re- 
quested a scope inquiry, remained suspended until Commerce’s is- 
suance of its Final Scope Ruling, the Court rejects plaintiff's contention 
that the suspension of liquidation of the November 1994 entry was lifted 
by Customs’ letter of August 27, 1996, stating CST profile slab was clas- 
sified properly under heading 7207, HTSUS. Based on its determination 
that Wirth’s November 1994 entry was suspended from liquidation 
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until Commerce issued its Final Scope Ruling, the Court finds Com- 
merce’s determination to apply the results of its Final Scope Ruling to 
Wirth’s November 1994 entry is supported by substantial evidence on 
the record and is otherwise in accordance with law. 


D. Customs’ Authority to Assess Interest on Wirth’s November 1994 
Entry: 

The final issue before the Court is plaintiff's contention that Customs 
may not assess interest on Wirth’s November 1994 entry of CST profile 
slab. As plaintiff notes, Customs did not require it to deposit estimated 
antidumping or countervailing duties because the profile slab was en- 
tered under heading 7207, HTSUS, which was not subject to the orders 
on cut-to-length carbon steel plate. Plaintiff also argues this Court’s de- 
cision in New Zealand Lamb Co., Inc. v. United States, Slip Op. 97-50 
(CIT Apr. 22, 1997), supports its position that interest cannot be as- 
sessed against underpayments of duties from the November 1994 entry 
of CST profile slab. 

Defendant asserts the Court may not consider plaintiffs interest 
claim because plaintiff failed to exhaust its administrative remedies by 
not raising the claim before Commerce. In the alternative, defendant as- 
serts that even if this Court does address plaintiff's interest claim, a re- 
cent decision by the United States Court of Appeals for the Federal 
Circuit provides support for Commerce’s collection of interest on under- 
payments of countervailing duties on the November 1994 entry. .See 
Sharp Electronics Corp. v. United States, 124 F.3d 1447, 1449 (Fed. Cir. 
1997) (holding the statutory interest provision codified in 19 U.S.C. 
§ 1677g “applies whenever such amounts are statutorily owed, whether 
or not actually deposited, because any other result would be absurd”). 

Plaintiff concedes the interest issue was not raised before Commerce, 
but requests this Court apply a limited exception to the exhaustion re- 
quirement recognized in Budd Co., Wheel & Brake Div. v. United States, 
773 F Supp. 1549 (CIT 1991). In Budd Co., this Court noted it may exer- 
cise discretion to review claims which strict enforcement of the exhaus- 
tion requirement would otherwise preclude where “([p]laintiff raise[s] a 
new argument that [is] purely legal and require[s] no further agency in- 
volvement.” Budd Co., 773 F. Supp. at 1555 n.2 (citing Seattle Marine 
Fishing Supply Co. v. United States, 12 CIT 60, 74, 679 F. Supp. 1119, 
1130 (1988); Hercules, Inc. v. United States, 11 CIT 710, 735, 673 F 
Supp. 454, 476 (1987); Rhone Poulenc, S.A. v. United States, 7 CIT 133, 
136, 583 F Supp. 607, 611 (1984)). 

The Court notes plaintiff’s concession it failed to raise the interest is- 
sue before the agency, and observes plaintiff's failure to raise the inter- 
est issue deprived Commerce of the opportunity to consider and state its 
views on this issue on the record. As a general rule, there is a strong in- 
terest in ensuring the agency, which is expert in these matters, has an 
opportunity to provide on the record a full explication of all issues raised 
by the parties. The agency has a proper function as does the Court in 
performing its judicial function. The Court should not endeavor to per- 
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form the function of the agency by addressing issues on which the 
agency has not had an opportunity to express its views. The Court notes 
the facts in this matter are so convoluted that additional fact finding 
would probably be required. These matters could have been raised at the 
administrative level. It hardly serves the purposes of judicial economy 
for the Court to visit these issues anew when they might well have been 
resolved at the administrative level. While the Court acknowledges the 
legal precedent cited by plaintiff, it declines to exercise its discretion to 
address plaintiff's contentions concerning the assessment of interest on 
the November 1994 entry of CST profile slab. 
CONCLUSION 

For the reasons stated above, the Court finds Commerce’s Final Scope 
Ruling is supported by substantial evidence on the record and is other- 
wise in accordance with law. Additionally, the Court finds Commerce’s 
determination to apply the results of its Final Scope Ruling to Wirth’s 
November 1994 entry of CST profile slab is supported by substantial ev- 
idence and otherwise in accordance with law. Finally, the Court declines 
to address plaintiff's argument concerning the assessment of interest on 
the November 1994 entry, finding plaintiff failed to exhaust its adminis- 
trative remedies on this issue before the agency. Accordingly, plaintiff's 
Motion for Judgment Upon the Agency Record is denied and this action 
is dismissed. Additionally, because the Court finds oral argument un- 
necessary to dispose of this matter, defendant-intervenors’ consent mo- 
tion for oral argument is denied. 


NOTE: This is to advise that Slip Op. 98-41 is not available for publication at this time due 
to the confidential nature of the document. A public version of the document will be re- 
leased and published in the CUSTOMS BULLETIN when available 
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TRANSCOM, INC., PLAINTIFF AND L & S BEARING CO., PLAINTIFF-INTERVENOR Uv. 
UNITED STATES, DEFENDANT, TIMKEN CO., DEFENDANT-INTERVENOR 


Court No. 97-01-00037 


Plaintiff moves pursuant to Rule 56.2 of the Rules of this Court for judgment on the 
agency record challenging the final determination of the Department of Commerce, Inter- 
national Trade Administration (“Commerce”), entitled Tapered Roller Bearings and 
Parts Thereof, Finished and Unfinished, From the People’s Republic of China; Final Re- 
sults of Antidumping Duty Administrative Reviews, 61 Fed. Reg. 65,527 (Dec. 13, 1996) 

Held: Plaintiffs motion for judgment on the agency record is denied and this case is dis- 
missed. 

[Plaintiffs’ motion is denied; case dismissed. ] 


(Dated April 7, 1998) 


Neville, Peterson & Williams (George W. Thompson and John M. Peterson) for plaintiff, 
Transcom, Inc 

Frank W. Hunger, Assistant Attorney General; David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division, U.S. Department of Justice (Lucius B. Law); of counsel: 
Linda S. Chang, Attorney, Office of Chief Counsel for Import Administration, U.S. De- 
partment of Commerce, for defendant. 

Stewart and Stewart (Terence P Stewart, James R. Cannon, Jr. and Charles A. St 
Charles) for defendant-intervenor, The Timken Company 


OPINION 
TSOUCALAS, Senior Judge: Plaintiff moves pursuant to Rule 56.2 of the 


Rules of this Court for judgment on the agency record challenging the 
final determination of the Department of Commerce, International 
Trade Administration (“Commerce”), entitled Tapered Roller Bearings 
and Parts Thereof, Finished and Unfinished, From the People’s Repub- 
lic of China; Final Results of Antidumping Duty Administrative Re- 
views (“Final Results”), 61 Fed. Reg. 65,527 (Dec. 13, 1996). 


BACKGROUND 
1. Early Investigations and Reviews: 

In 1986, Commerce conducted an investigation of tapered roller bear- 
ings (“TRBs”) from the People’s Republic of China (“PRC”). At that 
time, the only exporter of the subject merchandise known to the United 
States was a single national-level export corporation, China National 
Machinery and Equipment Import and Export Corporation (“CMEC”) 
Tapered Roller Bearings and Parts Thereof, Finished or Unfinished, 
From the People’s Republic of China; Preliminary Determination of 
Sales at Less Than Fair Value, 52 Fed. Reg. 3833 (Feb. 6, 1987). AIlU.S 
imports were sourced, either directly or indirectly, through Premier 
Bearing and Equipment, Limited (“Premier”), a Hong Kong trading 
company. Therefore, while only CMEC and Premier were named in 
Commerce’s preliminary determination, the investigation covered all 
PRC TRB sales to the United States. Jd. at 3833-34. 

In the final determination of the less-than-fair-value (“LTFV”) inves- 
tigation, Commerce found margins only for Premier, not for CMEC. Ta- 
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pered Roller Bearings From the People’s Republic of China; Final 
Determination of Sales at Less Than Fair Value, 52 Fed. Reg. 19,748 
(May 27, 1987). The antidumping duty order therefore originally estab- 
lished rates only for Premier and “all others,” the latter of which was a 
rate Commerce evidently calculated for potential resellers other than 
Premier that might obtain TRBs through CMEC. Antidumping Duty 
Order; Tapered Roller Bearings and Parts Thereof, Finished or Unfin- 
ished, From the People’s Republic of China, 52 Fed. Reg. 22,637 (June 
13, 1987). By Chinese law, CMEC was the sole Chinese exporter of TRBs. 
Tapered Roller Bearings From the People’s Republic of China; Rescis- 
sion of Initiation of Administrative Review, 54 Fed. Reg. 41,480, 41,480 
(Oct. 10, 1989). Consequently, the order originally covered TRBs sold by 
independent resellers, including Premier, that obtained TRBs from 
CMEC. As a result, the first (1987-88) and second (1988-89) reviews of 
the order dealt solely with Premier. 

Following Timken’s successful challenge to certain aspects of Com- 
merce’s final LTFV determination, Commerce found a dumping margin 
for CMEC and revised its order accordingly. Tapered Roller Bearings 
From the People’s Republic of China; Amendment to Final Determina- 
tion of Sales at Less Than Fair Value and Antidumping Duty Order in 
Accordance With Decision Upon Remand (“Amended LTFV Determina- 
tion”), 55 Fed. Reg. 6669, 6669 (Feb. 26, 1990). Beginning with the third 
review, therefore, PRC-based entities were reviewed as exporters to the 
United States. 

As CMEC was believed to control all PRC exports, Commerce individ- 
ually named CMEC and Premier in the notice of initiation for the third 
review. Initiation of Antidumping Duty Administrative Reviews, 55 Fed. 
Reg. 30,490 (July 26, 1990). However, several companies other than 
CMEC requested separate treatment during the review, and so, Com- 
merce proceeded to review all PRC-based parties that provided ques- 
tionnaire responses. In the final results of the third review, Commerce 
determined that CMEC, while continuing to function as a multi-branch 
company, no longer held a monopoly on the exportation of PRC TRBs. 
Hence, Commerce calculated separate rates for the eight participating 
companies: CMEC, Premier and six firms that provided questionnaire 
responses. Final Results of Antidumping Duty Administrative Review: 
Tapered Roller Bearings and Parts Thereof From the People’s Republic 
of China, 56 Fed. Reg. 67,590, 67,597 (Dec. 31, 1991). Commerce also as- 
signed an all others rate to apply to PRC firms other than those that had 
participated in the third review, as well as to any market-economy resel- 
lers not involved in the review.! 


1 Commerce’s practice at the time was to update the all others rate to correspond to the highest rate calculated in 
each review or, in this case, 8.83%. Commerce amended this rate to correspond to 2.96%, the all others rate from the 
amended LTF'V final determination. See Final Court Decision and Amended Final Results: 1989-90 Administrative 


Review of Tapered Roller Bearings and Parts Thereof from the People’s Republic of China, 61 Fed. Reg. 29,345 (June 10, 
1996) 
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2. The Challenged Administrative Reviews: 


On June 5, 1991, Commerce published a notice of opportunity to re- 
quest an administrative review for the fourth period of review of the an- 
tidumping duty order at issue. Antidumping or Countervailing Duty 
Order, Finding, or Suspended Investigation; Opportunity To Request 
Administrative Review, 56 Fed. Reg. 25,663. In response, Timken, Chin 
Jun Industrial Ltd. (“Chin Jun”), a Hong Kong reseller of PRC bearings, 
and Henan Machinery and Equipment Import and Export Corporation, 
a PRC exporter, requested an administrative review. See Tapered Roller 
Bearings and Parts Thereof, Finished and Unfinished, From the 
People’s Republic of China; Preliminary Results of Antidumping Ad- 
ministrative Reviews (“Preliminary Results”), 60 Fed. Reg. 44,302, 
42,302 (Aug. 25, 1995). Timken specifically requested the review of “all 
merchandise covered by the order, from whatever source,” and listed the 
43 companies “presently known to Timken” to be sources of PRC TRBs 
(86 PRC-based producers, five PRC-based exporters and two Hong 
Kong-based exporters). Letter from Stewart and Stewart, Attorneys for 
Timken, to Hon. Robert Mosbacher, Secretary of Commerce, PR. Doc. No. 
4, at 1, Pl.’s App., Ex. 1 (June 28, 1991). Inresponse, Commerce initiated 
the fourth review. Initiation of Antidumping and Countervailing Duty 
Administrative Reviews, 56 Fed. Reg. 33,251 (July 19, 1991); Initiation 
of Antidumping and Countervailing Duty Administrative Reviews, 56 
Fed. Reg. 47,185 (Sept. 18, 1991) (naming two additional firms). In all, 
Commerce sent questionnaires to 43 companies named in the notices of 
initiation. Preliminary Results, 60 Fed. Reg. at 44,302. 

On June 8, 1992, Commerce published a notice of opportunity to re- 
quest an administrative review for the fifth period of review of the anti- 
dumping duty order at issue. Antidumping or Countervailing Duty 
Order, Finding, or Suspended Investigation; Opportunity To Request 
Administrative Review, 57 Fed. Reg. 24,244. Chin Jun requested that its 
imports for that period be reviewed. Preliminary Results, 60 Fed. Reg. at 
44,302. Timken requested that Commerce review “all known producers 
and exporters, plus any additional producers and exporters which be- 
come known during the course of the review,” and provided a list of the 
same parties named in its fourth review request. Letter from Stewart 
and Stewart, Attorneys for Timken, to Hon. Barbara H. Franklin, Secre- 
tary of Commerce, PR. Doc. No. 136, at 7, Pl.’s App, Ex. 6. (June 29, 
1992). In response, Commerce initiated the fifth review. Initiation of An- 
tidumping and Countervailing Duty Administrative Reviews, 57 Fed. 
Reg. 32,521 (July 22, 1992). 

One June 7, 1993, Commerce published a notice of opportunity to re- 
quest an administrative review for the sixth period of review on the anti- 
dumping duty order at issue. Antidumping or Countervailing Duty 
Order, Finding, or Suspended Investigation; Opportunity To Request 
Administrative Review, 58 Fed. Reg. 31,941. Chin Jun again requested 
that its imports for that period be reviewed. Preliminary Results, 60 
Fed. Reg. at 44,302. Timken requested that Commerce review the same 
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43 companies previously named, as well as “any other exporter from 
Hong Kong or any other third country and any other exporters or pro- 
ducers, where ever [sic] located, presently or previously part of or in- 
cluding within their names: China National Machinery and Equipment 
Import and Export Corporation[,] China National Machinery Import 
and Export Corporation [and] Machinery Import and Export Corpora- 
tion.” Letter from Stewart and Stewart, Attorneys for Timken, to Hon. 
Ronald H. Brown, Secretary of Commerce, PR. Doc. No. 164, Pl.’s App, 
Ex. 8 (June 30, 1993). In response, Commerce initiated the sixth review, 
individually naming the 43 companies. Initiation of Antidumping and 
Countervailing Duty Administrative Reviews, 58 Fed. Reg. 39,007 (July 
21, 1993). 

Commerce received seven responses from the 43 companies individu- 
ally named in the fourth period request for review and nine responses 
from the companies individually named in the fifth and sixth periods re- 
quests for review. Preliminary Results, 60 Fed. Reg. at 44,302. The 
schedules for reviews four through six were eventually merged and 
Commerce published the preliminary and final results for the three re- 
views simultaneously. 

In the Preliminary Results, Commerce determined that margins for 
exporters that did not receive a separate rate in the fourth review were 
15.61% and that margins for such exporters in the fifth and sixth re- 
views were 23.76%. 60 Fed. Reg. at 44,305. Commerce noted that the 
preliminary margins did not constitute a separate-rate finding for firms 
that had participated to some degree in the reviews but had not qualified 
for separate rates. Id. at 44,306. Commerce further stated that, effective 
upon the publication of the Final Results, the cash deposit rate would be 
23.76% for all remaining PRC exporters not entitled to separate rates 
and that the cash deposit rate will be the rate applicable to the PRC sup- 
plier of any other non-PRC exporters of the subject merchandise from 
the PRC. Id. at 44,307. 

On September 29, 1995, Transcom filed an entry of appearance in the 
fourth, fifth and sixth reviews, as well as comments on the Preliminary 
Results. See Transcom’s Administrative Case Brief, PR. Doc. No. 432, 
Def.’s App., Ex. 2. Transcom stated that it had purchased subject mer- 
chandise at various times during the period of review from the following 
companies, none of which were named in Timken’s requests or Com- 
merce’s notices of initiation: one Japan-based company (HIC Corpora- 
tion), two Hong Kong firms (Direct Source International and Bilop 
International) and four PRC-based entities (China Aeolus Automotive 
Import & Export Corporation, Flying Dragon Machinery, CMEC Zhe- 
jiang and CMEC Hunan). Jd. at 3. 

On December 13, 1996, Commerce published its Final Results. Com- 
merce stated that, pursuant to its nonmarket economy (“NME”) policy, 
“all PRC exporters or producers that have not demonstrated that they 
are separate from PRC government control are presumed to belong toa 
single, state-controlled entity (the ‘NME entity’), for which we must cal- 
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culate a single rate (the ‘PRC rate’).” 61 Fed. Reg. at 65,544. Commerce 
recognized that 19 C.FR. § 353.22(a) allows interested parties to re- 
quest a review once a year during the anniversary month of the order 
and states that interested parties must list “specific individual produc- 
ers” to be covered by the review. Id. Nevertheless, Commerce noted its 
initial presumption in NME cases—that all exporters from the NME are 
part of a single state-controlled enterprise—and interpreted this regu- 
lation as follows: 


[I]f at least one named producer or exporter does not qualify for a 

separate rate, all exporters that are part of the NME entity are part 

of the review. On the other hand, if all named producers or export- 

ers are entitled to separate rates, the NME entity is not represented 

in the review and, therefore, the NME rate remains unchanged. 
Id. In this case, Commerce concluded that one or more named PRC ex- 
porters failed to prove their independence from government control. 
Commerce therefore applied a “PRC rate” to all PRC exporters, wheth- 
er or not they were provided with individual notice of the proceeding, 
that failed to actually overcome the NME presumption. Jd. Commerce 
based the PRC rate on the best information available (“BIA”) because 
the government-controlled enterprise did not respond to the agency’s 
questionnaires. 

Transcom had made antidumping duty deposits at the all others rate 
established in the original investigation. However, several of Trans- 
com’s exporters were not identified by Timken in its requests for review 
or by Commerce in its notices of initiation of reviews and were not, 
therefore, provided with questionnaires or other individual notice by 
Commerce regarding the reviews. As they did not secure a separate rate, 
Commerce regarded them as part of the government-controlled entity 
and assessed them with the BIA rate. 


DISCUSSION 

The Court has jurisdiction over this matter under 19 U.S.C. 
§ 1516a(a)(2) (1994) and 28 U.S.C. § 1581(c) (1994). 

The Court must uphold Commerce’s final determination unless it is 
“unsupported by substantial evidence on the record, or otherwise not in 
accordance with law.” 19 U.S.C. § 1516a(b)(1)(B). Substantial evidence 
is “more than a mere scintilla. It means such relevant evidence as a rea- 
sonable mind might accept as adequate to support a conclusion.” Uni- 
versal Camera Corp. v. NLRB, 340 U.S. 474, 477 (1951) (quoting 
Consolidated Edison Co. v. NLRB, 305 U.S. 197, 229 (1938)). “It is not 
within the Court’s domain either to weigh the adequate quality or quan- 
tity of the evidence for sufficiency or to reject a finding on grounds of a 
differing interpretation of the record.” Timken Co. v. United States, 12 
CIT 955, 962, 699 F. Supp. 300, 306 (1988), aff'd, 894 F2d 385 (Fed. Cir. 
1990). 

Transcom contends that entries from the unnamed exporters at issue 
were not part of these reviews because the exporters were not named in 
the review requests and initiation notices. According to Transcom, 
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these entries should therefore be liquidated at the antidumping duty de- 
posit rate, namely the 2.96% all others rate from the Amended LTF'V De- 
termination. Transcom further alleges that, because Commerce never 
provided the unnamed exporters with notice and requests for informa- 
tion, they were not subject to the reviews. Transcom also claims that 
Commerce’s failure to provide the unnamed exporters with notice that 
the review might cover them denied them of an opportunity to be heard, 
thereby violating constitutional due process requirements. Finally, 
Transcom objects to Commerce’s use of punitive BIA as a basis for the 
unnamed exporters’ margins because Commerce never actually re- 
quested information from them. Pl.’s Mem. Supp. Mot. J. Agency R. at 
17-34. 

Commerce acknowledges this Court’s disagreement with Com- 
merce’s PRC rate reasoning and terminology in the third review in UCF 
America, Inc. v. United States, 20 CIT , 919 F Supp. 435 (1996). 
However, Commerce maintains that, although the exporters may not 
have been individually notified, Commerce’s employment of the PRC 
rate and its calculation utilizing BIA are consistent with the statute, 
regulations and case law. Def.’s Opp’n to Mot. J. Agency R. at 15-36. 
Commerce further responds that Transcom has not been deprived of 
due process because it does not have a protected property interest at 
stake in this proceeding. Jd. at 36-38 (citing Arjay Associates, Inc. v. 
Bush, 891 F.2d 894, 896 (Fed. Cir. 1989) (stating that “no one has a Con- 
gressionally untouchable right to the continued importation of any 
product.”)). Timken agrees generally with Commerce’s position. Tim- 
ken’s Opp’n to Mot. J. Agency R. at 6-11. 


1. Inclusion and Notice Issues: 


Transcom essentially claims that, because its suppliers were not giv- 
en individual notice, they did not have an opportunity to demonstrate 
their independence from the PRC entity and avoid the PRC rate. In sum, 
Transcom’s position is that law requires exporters in NMEs to be specif- 
ically named in the notice of initiation and to be provided notice of the 
pendency of a proceeding that could adversely affect them before being 
reviewed. Transcom therefore objects to the assessment of the PRC rate 
and contends unnamed exporters should be assessed the amount depos- 
ited at the time of entry. 

The applicable antidumping law does not specify the method by which 
Commerce is to assign margins to reviewed and unreviewed companies. 
See 19 US.C. § 1673d(a)(1) (1988); 19 U.S.C. § 1675. Rather, the anti- 
dumping statute directs that, upon request, Commerce is to conduct pe- 
riodic reviews to be “the basis for the assessment of antidumping duties 
on entries of the merchandise included within the determination and for 
deposits of estimated duties.” 19 U.S.C. § 1675(a)(2). Commerce’s regu- 
lations in effect at the time specified that an interested party may re- 
quest a review of “specified individual producers or resellers” and added 
that, without such a request, Commerce is to assess an exporter anti- 
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dumping duties, and the deposit of estimated antidumping duties, at the 
previously-established rate. 19 C.FR. § 353.22(a), (c) and (e) (1994). 

In market economy cases, Commerce has assigned individual rates to 
reviewed companies and an all others rate to non-reviewed companies. 
In NME cases, however, Commerce has employed an “NME presump- 
tion,” whereby all exporters or producers either qualify for a separate 
company-specific rate by demonstrating that they enjoy both de jure 
and de facto independence from the central government, or remain part 
of the NME entity and receive the NME rate. See, e.g., Sigma Corp. v. 
United States, 117 F.3d 1401, 1405-06 (Fed. Cir. 1997); UCF, 20 CIT at 

__,919F Supp. at 440. In such cases, because the NME enterprise has 
been investigated or reviewed, it is unnecessary for Commerce to calcu- 
late an all others rate, as all exporters and producers have been, at least 
in theory, reviewed. The Court of Appeals for the Federal Circuit 
(“CAFC”) has upheld Commerce’s presumption of state control in NME 
cases, stating the following: 


We agree with the government that it was within Commerce’s au- 
thority to employ a presumption of state control for exporters in a 
nonmarket economy, and to place the burden on the exporters to 
demonstrate an absence of central government control. The anti- 
dumping statute recognizes a close correlation between a nonmar- 
ket economy and government control of prices, output decisions, 
and the allocation of resources. See 19 U.S.C. § 1677(18)(B)(iv), (v). 
Moreover, because the exporters have the best access to informa- 
tion pertinent to the “state control” issue, Commerce is justified in 
placing on them the burden of showing a lack of state control. See 
Zenith Electronics Corp. v. United States, 988 F.2d 1573, 1583 (Fed. 
Cir. 1993) (“The burden of production should belong to the party in 
possession of the necessary information.”). 
Sigma, 117 F.3d at 1405-06. 

What remains specifically unanswered by the courts, however, is 
whether Commerce’s treatment of unnamed NME exporters is proper. 
Indeed, Transcom’s unnamed exporter inclusion, notice and due pro- 
cess claims center around one consistent theme: if an unnamed exporter 
is not notified that it is included within a review, then it does not have 
the opportunity to demonstrate it is entitled to a separate company rate 
under Commerce’s applicable procedures. Consequently, the narrow is- 
sue for this Court is whether Commerce may assign a country-specific 
rate to an NME company that was not individually notified by Com- 
merce, or its government, that its merchandise may be covered by a 
pending antidumping investigation. 

The Court agrees that Commerce’s use of a country-specific rate for 
unnamed exporters in this case is supported by substantial evidence. 
The NME presumption ostensibly conflicts with Commerce’s regula- 
tion requiring a review of only specified individual producers and de- 
prives unnamed parties the opportunity to assert their individual 
independence. In fact, in UCF,20CIT at__, 919 F. Supp. at 440-41, 
this Court raised certain concerns about Commerce’s assessment of a 
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PRC rate, as opposed to an all others rate. The Court continues to recog- 
nize that if exporters are not named, then they may not know they are 
subject to a review until after a review is completed. Nevertheless, in the 
interest of efficient administration of the dumping law to NMEs, the 
Court agrees that Commerce is compelled to resort to certain alterna- 
tive methods, in this case the NME presumption. See Nation Ford 
Chem. Co. v. United States, 21 CIT __, , 985 F Supp. 133, 134 
(1997) (citing 19 U.S.C. § 1677b(c) and describing the alternative meth- 
ods Commerce should use in NME situations where Commerce cannot 
determine the foreign market value of relevant merchandise, including 
ignoring certain transactions and using information from a surrogate 
market economy); see also Sigma, 117 F.3d at 1405-06 (upholding Com- 
merce’s use of the NME presumption). The logical implementation of 
the CAFC-endorsed presumption requires that certain unnamed 
exporters inevitably will be subject to review by default and assessed 
country-wide margins without being individually notified, sent ques- 
tionnaires and verified. 

Transcom apparently wishes the Court to require that Commerce is- 
sue questionnaires to all branches and offices of the NME entity, a re- 
quirement that would eviscerate the very purpose of the NME 
presumption. When Commerce employs its NME presumption, all ex- 
porters or producers either qualify for a separate company rate or are 
deemed part of the NME entity and receive the PRC rate. Therefore, be- 
cause all exporters or producers, at least in theory, have been reviewed, 
the calculation of an all others rate is unnecessary. While this procedure 
is admittedly at odds with the letter of Commerce’s own regulations re- 
quiring the review, upon request, of specific individual producers, mud- 
dling the CAFC’s endorsement of the NME presumption would 
undermine Commerce’s administration of the dumping law on NME en- 
tities, a task that is inherently difficult, and render the NME presump- 
tion impotent. See Sigma, 117 F.3d at 1406 (stating that Commerce 
properly places the burden of demonstrating lack of state control on ex- 
porters because they have the best access to pertinent information). In 
sum, Commerce’s requirement of notice in NME cases is fulfilled with 
the notification of the NME country’s appropriate governmental au- 
thority and the notification of all parties enumerated by petitioners and 
listed in the notice of initiation. 

The Court further concludes that Transcom’s due process claim is 
without merit. The issue before the Court is whether Transcom’s due 
process rights have been violated because the unnamed NME exporters 
were not given actual individual notice that they were included in these 
reviews. First, Commerce’s and Timken’s responses that Transcom has 
not been deprived of due process because it does not have a protected 
property interest at stake in this proceeding mistake Transcom’s posi- 
tion; Transcom is not claiming it has a right to import but, rather, that 
the unnamed exporters have the right to notice and an opportunity to be 
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heard before Transcom’s denial of property, i.e., its monetary dumping 
liability. 

Nevertheless, the Court agrees that the unnamed exporters and, 
therefore, Transcom have not been denied their constitutional rights to 
due process. Transcom primarily supports its position by citing to Sig- 
ma Corp. v. United States, 17 CIT 1288, 1303, 841 F Supp. 1255, 1267 
(1993), where this Court decided that Commerce’s failure to afford no- 
tice to comment on Commerce’s change from a company-specific rate to 
a country-wide rate between the preliminary and final results was a 
violation of plaintiff's due process rights because the preliminary deter- 
mination did not mention that Commerce was considering a country- 
wide rate. In this case, Commerce assessed the PRC rate to the 
companies at issue in accordance with its CAFC-endorsed NME policy. 
Consequently, as the Court determined above, Commerce properly as- 
sessed the companies at issue the PRC rate, even though they were not 
individually reviewed, because they failed to demonstrate their inde- 
pendence from the NME entity. 


2. Best Information Available: 


The statute directs that Commerce may apply BIA “whenever a party 
or any other person refuses or is unable to produce information re- 
quested in a timely manner and in the form required or otherwise signif- 
icantly impedes an investigation.” 19 U.S.C. § 1677e(c). Transcom 
claims that Commerce’s employment of BIA to the unnamed exporters 


in this case was improper because it was other exporters who failed to 
respond to Commerce’s questionnaires. In essence, Transcom contends 
that, before Commerce may resort to BIA, it must have requested infor- 
mation from an individual party. 

The Court concludes that Transcom’s BIA claim is also without merit. 
Numerous PRC exporters chose not to respond to Commerce’s ques- 
tionnaires in this case. See Preliminary Results, 60 Fed. Reg. at 44,302. 
Under the NME presumption accepted above, the unnamed exporters 
at issue are considered part of the government-controlled entity. The 
Court also notes that, under the circumstances, the use of BIA furthers 
compliance with Commerce’s requests for information by encouraging 
the NME entity to respond to Commerce’s requests in future reviews 
and demonstrate that its margin is less than the BIA rate; requiring 
Commerce to retain the Amended Final LTFV all others rate of 2.96% 
provides no such incentive. Consequently, Commerce was well within its 
statutorily granted authority to base the unnamed exporters’ margins 
and future antidumping duty deposits on BIA. 


CONCLUSION 


Commerce’s decision to assess Transcom’s merchandise the PRC rate 
is supported by substantial evidence and is, therefore, affirmed. Com- 
merce is sustained as to all other issues. 
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MITSUBISHI INTERNATIONAL CoRP, PLAINTIFF v. 
UNITED STATES, DEFENDANT 


Court No. 95-05-00695 


Plaintiff moves for summary judgment pursuant to U.S. CIT R. 56 arguing the United 
States Customs Service (“Customs”) incorrectly classified certain components of acontin- 
uous steel casting machine under several different subheadings of the Harmonized Tariff 
Schedule of the United States (“HTSUS”), instead of under subheading 8454.90.00, 
HTSUS, as “Converters, ladles, ingot molds and casting machines, of a kind used in metal- 
lurgy or in metal foundries and parts thereof: Parts * * * Of casting machines”. Plaintiff 
requests this Court order Customs to reclassify plaintiff's entries under subheading 
8454.90.00, HTSUS, free of duty, as parts of casting machines, and refund all excess duties 
with interest as provided by law. 

Defendant cross moves for summary judgment, requesting this Court deny plaintiff's 
motion and dismiss this action. Defendant argues as all of the merchandise at issue, except 
for the segment stand test, are goods properly classified within chapters 84 and 85, 
HTSUS, Customs correctly classified the merchandise. 

Held: Plaintiff's Motion for Summary Judgment is granted in part and denied in part 
and defendant’s Cross-Motion for Summary Judgment is granted in part and denied in 
part 


(Dated April 9, 1998) 


Barnes, Richardson & Colburn (Sandra Liss Friedman, Frederic D. Van Arnam, Jr.), 
New York, NY, for plaintiff. 

Frank W. Hunger, Assistant Attorney General of the United States; Joseph I. Liebman, 
Attorney-in-Charge, International Trade Field Office, Commercial Litigation Branch, 
Civil Division, United States Department of Justice (Barbara Silver Williams), Chi S. 
Choy, Office of Assistant Chief Counsel, International Trade Litigation, United States 
Customs Service, Of Counsel, for defendant. 


OPINION 

CARMAN, Chief Judge: This case is before this Court on cross-motions 
for summary judgment pursuant to U.S. CIT R. 56. Plaintiff, Mitsubishi 
International Corporation (“Mitsubishi”), challenges the United States 
Customs Service’s (“Customs”) classification of the merchandise at is- 
sue under several different subheadings of the Harmonized Tariff 
Schedule of the United States (“HTSUS”)!. Plaintiff argues the mer- 
chandise at issue is properly classified in subheading 8454.90.00, 
HTSUS, as “Converters, ladles, ingot molds and casting machines, of a 
kind used in metallurgy or in metal foundries and parts thereof: Parts 
* * * Of casting machines”, free of duty. Plaintiff requests this Court or- 
der Customs to reclassify plaintiff's entries under subheading 
8454.90.00, HTSUS, as parts of casting machines and refund all excess 
duties with interest as provided by law. 

Defendant cross moves for summary judgement, requesting this 
Court deny plaintiff's motion and dismiss this action. Defendant argues 
as all of the merchandise at issue, except for the segment stand test, are 
goods properly classified within chapters 84 and 85, HTSUS, Customs 
correctly classified the merchandise. 


1 The HTSUS provisions cited by the Court appear in HTSUS (24 ed. 1990) and HTSUS (1991) 
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‘ourt has jurisdiction under 28 U.S.C. § 1581(a) (1994) and this 
before the Court for de novo review under 28 U.S.C. 
1994). For the reasons which follow, this Court grants in 

‘nies in part plaintiff's Motion for Summary Judgment and 

‘t and denies in part defendant’s Cross-Motion for Summa- 


BACKGROUND 
[ Me re handise: 


rintif 


ff is the importer of the merchandise at issue in this case, con- 
ng of twenty-five articles which comprise components of a continu- 
steel casting machine. The merchandise at issue originated in 
and was entered at the Port of New Orleans in five shipments on 
January 4, March 21, March 22, and July 31, 1990 and April 16, 


a, al 


ith or possessing a defined shape through a continuous, 

n-interrupted process. In the continuous casting process, molten 

| is placed in ladles and is subjected to various conditioning treat- 

‘ollowing treatment, the molten steel flows from the bottom of 

into a vessel known as the tundish. A turret device controls the 

f the molten steel from the ladles into the tundish. An opening at 

the bottom of the tundish feeds the liquid steel into a mold, in which the 

| begins to solidify by forming a thin shell. After the shell forms, the 

ab is pulled from the mold into a containment section consisting 

roller assemblies or roller segments. From there the steel slab is con- 

red over a series of roller conveyors called “tables” where it is first cut 

into discrete pre-determined lengths by a torch cutting machine, de- 

burred and weighed on the torch runout table, and then taken off the 

line for storage and eventual distribution. (See generally P|.’s Stmt of 

Mat. Facts Not in Dispute (“Pl.’s Facts”); Def.’s Resp to Pl.’s Stmt of 

Mat. Facts (“Def.’s Resp.”)); see also Mitsubishi International Inc. v. 

United States, 17 CIT 871, 872, 829 F. Supp. 1387, 1388 (1993), appeal 
dismissed, 22 F.3d 1102 (Fed. Cir. 1994) (“Mitsubishi”). 

Plaintiff entered the imported merchandise under subheading 
8454.90.00, HTSUS, as “Converters, ladles, ingot molds and casting ma- 
chines, of a kind used in metallurgy or in metal foundries, and parts 
thereof: Parts * * * Of casting machines”, free of duty. Customs classi- 
fied the merchandise at issue under several different subheadings of the 
HTSUS, based upon the identity and function of each article. The fol- 
lowing chart lists the components and the subheadings under which 
they were classified. 
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1) Torch Approach Table 8454.90.00 8428.39.00 1990 
2) Torch Roller Table | 8454.90.00 8428.39.00 1990 
3) Torch Runout Table | 8454.90.00 | 8428.39.00 1990 
4) Slab Transfer Table | 8454.90.00 | 8428.39.00 | 1990 
5) Segment Changer System 8454.90.00 8428.90.00 1990 
6) Ladle Turret | 8454.90.00 | 8428.90.00 1990 
7) Tundish Transfer Car [ 8454.90.00 8428.90.00 | 1990 


8) Ladle-to-Tundish Shroud Changing 8454.90.00 8428.90.00 1990 
Mechanism 


9) Segment Transfer Car 8454.90.00 8428.90.00 1990 
10) Tundish Lifting Beam | 8454.90.00 | 8428.90.00 1990 
11) Mold and First Zone Lifting Beam | 8454.90.00 8428.90.00 | 1990 
12) Segment Lifting Beam | 8454.90.00 | 8428.90.00 1990 
13) No. 3—No. 7 Segment Drive Units | 8454.90.00 8483.40.50 1990 


14) No. 8—No. 13 Segment Drive 8454.90.00 8483.40.50 1990 
Units 


15) Torch Roller Table Reducer with 8454.90.00 8483.40.50 1990 
Coupling 


16) Torch Runout Table Reducer with 8454.90.00 8483.40.50 1990, 1991 
Gear Coupling 


17) Torch Roller Table Roller (with 8454.90.00 8431.39.00 1990 
bearing housing) 


18) Torch Runout Table Roller (with 8454.90.00 8431.39.00 1990 
bearing housing) 

19) Roll Assemblies for Torch 8454.90.00 8431.39.00 1991 
Approach Table 


20) Roll Assemblies for Torch Roller 8454.90.00 8431.39.00 1991 
Table 

21) Deburring Table 8454.90.00 8460.90.00 1990 
22) Tundish Nozzle Preheat Station 8454.90.00 8419.89.50 1990 


23) Tundish Car Limit Switcl 8454.90.00 8536.50.00 1990 


24) Tundish Skull Punching 8454.90.00 6903.90.00 1990 
25) Segment Test Stand | 8454.90.00 9031.80.00 1990 
Plaintiff protested Customs’ classification of the merchandise within 
the time provided for by law. After having paid all liquidated duties due, 
plaintiff timely commenced this action. 
B. Relevant Tariff Provisions: 
(1) Note 2 to Section XVI of the HTSUS provides in relevant part as 
follows: 


Subject to note 1 to this section, note 1 to chapter 84 and to note 1 to 
chapter 85, parts of machines * * * are to be classified according to 
the following rules: 
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(a) Parts which are goods included in any of the headings of 
chapters 84 and 85 * * * are in all cases to be classified in their 
respective headings; 

(b) Other parts, if suitable for use solely or principally with a 
particular kind of machine, or with a number of machines of 
the same heading * * * are to be classified with the machines of 
that kind. * * * 

(2) Rule 1(c) of the Additional U.S. Rules of Interpretation of the 
HTSUS provides that 

In the absence of special language or context which otherwise re- 
quires : 

(c) aprovision for parts of an article covers products solely or 
principally used as a part of such articles but a provision for 
“parts” or “parts and accessories” shall not prevail over a spe- 
cific provision for such part or accessory; * * * 

The Mitsubishi Case: Classification of Continuous Steel Casting 
Machine Parts Under the Tariff Schedule of the United States 
“TSUS”): 

The same parties before the Court in this case came before the Court 
in 1993 to settle the issue of whether fifteen components of a continuous 
steel casting machine should be classified as parts of casting machines 
under 674.10, TSUS, or under separate TSUS provisions corresponding 
to the identity of each component. See Mitsubishi, 17 CIT 871, 829 F 
Supp. 1387. 

In Mitsubishi, Customs classified fifteen components of a continuous 
steel casting machine under several different TSUS items. At trial, 
plaintiff argued General Rule of Interpretation (“GIR”) 10(ij)? required 
the imported components be classified under Item 674.10, TSUS, as 
“Converters, ingot molds, and casting machines, all the foregoing of 
types used in metallurgy and in metal foundries, and parts thereof”. 
The Court held for the plaintiff based on its determination that under 
Rule 10(jj), the imported components were solely or chiefly used as parts 
of continuous casting machines and found as a matter of law that the 
TSUS did not contain any specific provisions for those components. See 
id at 889, 829 F. Supp. at 1400. 

In the first step of its two-part inquiry, the Court considered whether 
the components at issue were used solely or chiefly as parts of a continu- 
ous casting machine, in accordance with GIR 10(ij)’s first clause which 
indicated “a provision for ‘parts’ of an article covers a product solely or 
chiefly used as a part of such article”. The Court reasoned that in order 
to determine if a component was used solely or chiefly as a part, it must 
consider the “‘nature, function and purpose [of the component] in rela- 
tion to the article to which it is attached or designed to serve’” and con- 
sider whether the component was an integral component necessary for 


2GIR 101 ij) provides that for the purposes of the TSUS 


A provision for “parts” of an article covers a product solely or chiefly used as a part of such article, but does not 
prevail over a specific provision for such part. 
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the completion of the article. See id at 881, 829 F Supp. at 1395 (quoting 
Ideal Toy Corp. v. United States, 58 CCPAQ, 13, C.A.D. 996, 433 F.2d 801, 
803 (1970)). The Court found each of the individual components con- 
tributed to the operation of the assembled casting machine and each 
played an “essential and unique role in the casting machine’s operation 
and in the overall casting process.” Id. at 882, 829 F Supp. at 1395. The 
Court also concluded the components were “dedicated for use” in the 
casting machine. Jd. at 883, 829 F. Supp. at 1396. 

The Court then turned to the second clause of GIR 10(ij) in order to 
determine whether the individual components were specifically pro- 
vided for in the various TSUS items selected by Customs so as to pre- 
clude application of Item 674.10, TSUS, the provision advocated by 
plaintiffs. After reviewing the competing provisions, the Court con- 
cluded none of the items chosen by Customs more specifically provided 
for the components than Item 674.10, TSUS, the provision for parts of a 
casting machine. The Court’s decision in Mitsubishi relied on two earli- 
er decisions addressing the proper classification of parts. 

First, in Robert Bosch Corp. v. United States, 63 Cust. Ct. 187, C.D. 
3895, 305 F. Supp. 921 (1969), the Customs Court considered whether 
an automobile radio and radio antenna were properly classifiable as au- 
tomobile parts or as radiotelegraphic and radiotelephonic transmission 
and reception apparatus and held the items at issue were classifiable by 
operation of GIR 10(ij) as radiotelegraphic and radiotelephonic trans- 
mission and reception apparatus. The Court found another provision, 
the provision for radiotelegraphic and radiotelephonic transmission 
and reception apparatus, more specifically described the car radio and 
antenna than the provision for automobile parts and applied the second 
prong of GIR 10(ij). In reaching this holding, the Bosch Court empha- 
sized its decision was consistent with GIR 10(ij)’s direction that a provi- 
sion for “parts” of an article does not prevail over a specific provision for 
the part. 

In applying Bosch to the case before it, the Mitsubishi court stated it 
interpreted Bosch to have concluded that the tariff provision for “radio- 
telegraphic and radiotelephonic transmission and reception apparatus” 
applied to the automobile radio and antenna at issue because the provi- 
sion’s terminology embraced all radio apparatus even though the tariff 
provision did not specifically identify car radio apparatus. The court 
continued to explain the term “generic” used in Bosch described how 
Item 685.22, TSUS, identified a class of specifically defined equipment, 
whereas the definition of “generic” advanced by the government in Mit- 
subishi was so all-encompassing that it would render meaningless many 
tariff provisions, including the ones for parts of continuous casting ma- 
chines. 

The Mitsubishi court also based its holding on United States v. DeLa- 
val Separator Co., 65 C.C.PA. 48, C.A.D. 1204, 569 F2d 1134 (1978), a 
case which reviewed whether refrigerator tanks were classified properly 
under either the TSUS provision for refrigerator parts or the provision 
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for “on-farm equipment for the handling or drying of agricultural or 
horticultural products.” The DeLaval court held the handling equip- 
ment provision did not more specifically provide for the refrigerator 
parts for purposes of GIR 10(ij), because the handling provision was 
“sweeping in scope” and “encompass[ed] countless other products 
which find utility on a farm.” Id. at 50, 569 F.2d at 1136. 

In Mitubishi, the court found the provision for lifting and handling 
equipment at issue in DeLaval was just as sweeping in scope as the pro- 
vision before it, and held that Item 664.10, TSUS, did not specifically 
provide for any of the caster components originally classified under that 
Item. See Mitsubishi, 17 CIT at 885, 829 F. Supp. at 1397. The court 
instead ordered the components at issue classified as parts of castors un- 
der Item 674.10, TSUS, the provision for “[clonverters, ingot molds, and 
casting machines, all the foregoing types used in metallurgy and in met- 
al foundries, and parts thereof.” Id. at 888, 829 F. Supp. at 1400. 


CONTENTIONS OF THE PARTIES 


Plaintiff argues Customs erred in classifying the merchandise at issue 
under several different subheadings of the HTSUS and not as parts of a 
continuous steel casting machine under subheading 8454.90.00, 
HTSUS, free of duty. Plaintiff argues this Court previously held in Mit- 
subishi that under the TSUS, parts of continuous steel casting machines 
were classifiable under the provision for parts of a casting machine rath- 
er than under the provisions put forward by Customs. Plaintiff argues 
the Mitsubishi decision is applicable to the entries at issue in this case 
because the relevant tariff language did not change when the HTSUS 
replaced the TSUS. Plaintiff contends the components at issue are all 
parts necessary for continuous steel casting and are parts specifically 
designed for and solely used in a continuous steel casting machine. In 
addition, plaintiff argues the tariff provisions under which Customs 
classified the imported merchandise do not provide for the imported 
merchandise. As a result, plaintiff requests this Court order Customs to 
classify the merchandise at issue under subheading 8454.90.00, 
HTSUS, free of duty, as parts of casting machines. 

Defendant argues plaintiff's contentions that the merchandise at is- 
sue should be classified as parts of casting machines under subheading 
8454.90.00, HTSUS, free of duty, are unmeritorious. Defendant con- 
tends neither this Court’s decision in Mitsubishi nor the TSUS are ap- 
plicable in this action. Defendant maintains Congress recognized 
classification results under the new tariff schedule could be different 
from those under the TSUS and argues “prior TSUS cases may be 
instructive, but only when the language of the provision has not changed 
and the HTSUS does not require a different result.” (Def.’s Mem. in 


Supp. of Cross Mot. for Summ. J. and in Resp. to Pl.’s Mot. for Summ. J. 
(“Def.’s Br.”) at 7.) 
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STANDARD OF REVIEW 

In a case involving factual disputes between the parties, the govern- 
ment’s classification decision is presumed to be correct, see 28 U.S.C. 
§ 2639 (a)(1) (1988 & Supp. V), and the party challenging the decision 
has the burden of overcoming the statutory presumption by a prepon- 
derance of the evidence. See St. Paul Fire & Marine Ins. Co. v. United 
States, 6 F.3d 763, 769 (Fed. Cir. 1993). Where, as here, there are no ma- 
terial facts in dispute and only questions of law remain, the statutory 
presumption of correctness under § 2639 is not applicable, and the 
Court has a statutory duty to decide independently the meaning of a 
classification term. No deference attaches to Customs’ classification de- 
cisions where there are no disputed issues of material fact. 

In Rollerblade, Inc. v. United States, 112 F.3d 481, 484 (Fed.Cir. 1997) 
the Court of Appeals for the Federal Circuit (“Federal Circuit”) held the 
Court of International Trade’s (“CIT”) duty “to reach the correct deci- 
sion” in classification cases would be subverted if Customs’ interpreta- 
tion of a classification term was given deference. See also Universal 
Electronics v. United States, 112 F.3d 488, 491-93 (Fed.Cir. 1997). Asa 
result, if the Court finds, because of evidence or other authority present- 
ed by plaintiff, that Customs’ classification decision is incorrect, this 
Court must reach the correct classification on its own or after remand to 
the agency. See Jarvis Clark Co. v. United States, 2 Fed. Cir. (T) 70, 
74-75, 733 F.2d 873, 878 (“[T]he court’s duty is to find the correct result, 
by whatever procedure is best suited to the case at hand.”), petition for 
reh’g denied, 2 Fed. Cir. (T) 97, 739 F2d 628 (1984). 

DISCUSSION 
A. Summary Judgment: 

This case is before the Court on cross-motions for summary judg- 
ment. Summary judgment is appropriate “if the pleadings, depositions, 
answers to interrogatories, and admissions on file, together with the af- 
fidavits, if any, show that there is no genuine issue as to any material fact 
and that the moving party is entitled to judgment as a matter of law.” 
US. CIT R. 56(d). “The Court will deny summary judgment if the par- 
ties present ‘a dispute about a fact such that a reasonable trier of fact 
could return a verdict against the movant.’” Ugg International, Inc. v. 
United States, 17 CIT 79, 83, 813 F Supp. 848, 852 (1993) (citation 
omitted). Both parties in this case agree that trial is inappropriate and 
that there are no genuine issues of material fact which would prevent 
this Court from deciding this action on the basis of the pending motions 
for summary judgment. (P1.’s Mem. of Law in Supp. of Mot. for Summ. J. 
(“Pl.’s Br.”) at 8; (Def.’s Br. at 4); (Def.’s Mem. in Reply to Pl.’s Opp’n to 
Def.’s Cross-Mot. for Summ. J. (“Def.’s Reply”) at 20.) Therefore, the 
sole issue remaining in this case is the proper interpretation of the perti- 
nent sections of the HTSUS. See Rollerblade, Inc., 112 F. 3d at 483 
(“[Nlone of the pertinent characteristics of the merchandise is in dis- 
pute, and thus the sole issue is a matter of properly interpreting the clas- 
sification term at issue * * * to determine whether the scope of that term 
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is broad enough to encompass the items with the particular characteris- 

tics.” 

B. Application of Mitsubishi and the Change from the TSUS to the 
HTSUS: 

Plaintiff argues “the imported components, because they are parts 
suitable for use solely or principally with a continuous steel casting ma- 
chine, and because no other provision provides for the parts as discrete 
articles or goods, must be classified under heading 8454, HTSUS.” (Pl.’s 
Br. at 27-28.) Plaintiff argues this Court already has held under the 
[SUS that parts of continuous steel casting machines are classifiable 
under the parts provision for casting machines rather than the alterna- 
tive provisions put forward by Customs. Plaintiff compares the lan- 
guage of TSUS Item 674.10 (“Converters, ingot molds, and casting 
machines, all the foregoing types used in metallurgy and in metal found- 
ries, and parts thereof* * *”), the basis for the Court’s decision in Mitsu- 
bishi, to the language of HTSUS subheading 8454.90.00 (“Converters, 
ladles, ingot molds and casting machines, ofa kind used in matellurgy or 
in metal foundries, and parts thereof: Parts * * * Of casting machines”) 
and concludes the comparison “clearly shows that no substantial 
change to the provision covering continuous casting machines and parts 
thereof was made when the HTSUS was adopted.” (Pl.’s Br. at 16.) 
Plaintiff concludes 


the similarity between the language used in the HTSUS and that 


found in the TSUS supports the same conclusion in this case as the 
court held in the first. The legislature is presumed to have approved 
the judicial construction of a tariff provision when the provision is 
reenacted in the same or substantially the same language. 
Td. at 19 (citation omitted).) 

Defendant contends neither Mitsubishi nor the TSUS are applicable 
in this action. Defendant argues Congress recognized classification re- 
sults under the new tariff schedule could be different from those under 
the TSUS and argues “prior TSUS cases may be instructive, but only 
when the language of the provision has not changed and the HTSUS 
does not require a different result.” (Def.’s Br. at 7.) Defendant explains 
Mitsubishi was decided according to the Court’s interpretation of GIR 
10(ij) of the TSUS which required a relative specificity analysis to deter- 
mine whether the subheadings proffered by Commerce specifically pro- 
vided for the merchandise at issue. Defendant maintains under the 
HTSUS, however, this relative specificity analysis is not required. 

Defendant additionally contends Additional Rule of Interpretation 

(c), HTSUS, while similar to GIR 10(ij), is prefaced with a clause the 
TSUS did not contain, stating it applies only “[i]n the absence of special 
language or context which otherwise requires.” (Id. at 8 (quoting Addi- 
tional Rule of Interpretation 1(c)) (emphasis added in Def.’s Br).) Defen- 
dant explains Additional Rule of Interpretation 1(c) also states in the 
absence of additional language, a provision for parts covers articles sole- 
ly or principally used as parts, but will not prevail over a specific provi- 
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sion for such part. Defendant concludes “[t]he language clearly 
demonstrates Congress intended that Additional Rule 1(c) be narrowly 
applied only where other context does not require. Here, ‘special lan- 
guage or context * * * otherwise requires.’” (Id. at 9.) 

Defendant argues plaintiff “forgets that in certain circumstances, the 
HTSUS was expressly intended to modify the treatment of certain mer- 
chandise” and “classification results under the new tariff could be dif- 
ferent from those under the TSUS.” (Def.’s Reply at 8.) Defendant 
maintains “it is long settled that a change in the language of a statute is 
generally construed to import a change in meaning unless the contrary 
is made plainly to appear in other ways.” (Id. (citation omitted).) In this 
case, defendant explains, the addition of Note 2(a) to Section XVI of the 
HTSUS, which requires “[p]arts which are goods included in any of the 
headings of chapters 84 and 85 * * * are in all cases to be classified in 
their respective headings”, “shows that Congress intended a change in 
the tariff treatment of merchandise such as Mitsubishi’s, so that the 
merchandise is classified within its own heading, and not as part of a 
casting machine.” (Id. at 9 (footnote omitted).) Defendant further ar- 
gues the rate increase on plaintiffs merchandise may have been critical 
and notes the legislative history included a statement that 


any changes in the rates of duty are consequential to the process of 
converting to the new nomenclature, and are necessary to reflect an 
overall balance of tariff concession commitments between the 
United States and its trading partners in the GATT. Some of the 


rate increases in the United States’ conversion respond to our trad- 
ing partners’ failure to make appropriate commitments in the 
GATT negotiations on the Harmonized System. 


(Id. at 8 (quoting H.R. Conf. Rep. No. 100-576, at 88 (1988).) 

In further discussing the importance of Note 2(a) to Section XVI of the 
HTSUS, defendant contends “Mitsubishi again attempts to sidestep the 
transparency of the statute in its opposition by ignoring Note 2(a) to 
Section XVI of the HTSUS which modifies the application of [Additional 
U.S. Rule of Interpretation] 1(c) here” which applies only ‘in the ab- 
sence of special language or context which otherwise requires.’” (Jd. at 3 
(footnote omitted).) Defendant explains Note 2(a) provides “[plarts 
which are goods included in any of the headings of chapters 84 and 85 

‘ are in all cases to be classified in their respective headings” and 
concludes as all of the merchandise at issue, except the segment stand 
test, are goods properly classified within chapters 84 and 85, HTSUS, 
the merchandise at issue is classified correctly within the appropriate 
subheadings, as found by Customs. Defendant states “[t]he plain lan- 
guage of the HTSUS provides, therefore, that Note 2(a) is to be broadly 
applied and goods covered by any Heading in chapter 84 or 85 arealways 
classified in those Headings,” (Def.’s Br. at 9), and argues “[bly its very 
language, Note 2(a) is ‘special language or context which otherwise re- 
quires’; and therefore modifies the effect of Rule 1(c) in this case.” 
(Def.’s Reply at 3.) Defendant argues “[t]he fact that Rule 1(c) is an 
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‘additional’ note and applies ‘in the absence of special language or con- 
text which otherwise requires’ plainly indicates that Congress intended 
the Additional U.S. Rule to be subordinate to the rest of the legal lan- 
guage of the HTSUS.” (Ud. at 5.) Defendant additionally contends plain- 
tiffs position that Additional U.S. Rule of Interpretation l(c) was 
designed to clarify Note 2(a) to Section XVI of the HTSUS is not sup- 
ported by case law or by the HTSUS. 

Defendant argues plaintiff incorrectly contends the Court should in- 
terpret Note 2(a) to Section XVI to require that only goods “more specif- 
ically” covered by chapters 84 and 85 should be classified within those 
headings and concludes “Note 2(a) does not limit classification to cases 
whether goods are ‘specifically,’ or even ‘more specifically’ provided for 
in heading 84 or 85” but “explicitly provides that articles included with- 
in ‘any’ chapter 84 or 85 headings are ‘always’ classified within those 
headings.” (/d. at 5.) Defendant argues the merchandise at issue is clear- 
ly classifiable within headings in chapter 84 or 85, HTSUS 

In further support of its position, defendant quotes the Explanatory 
Notes for Note 2 of Section XVI. The Explanatory Notes provide: 


The above rules [that parts which are suitable for use solely or 
principally with particular machines are classified in the same 
Headings as the machines] do not apply to parts which in them- 
selves constitute an article covered by a Heading of this Section 
(other than Headings 84.85 and 85.84); these are in all cases classi- 
fied in their own appropriate Heading even if specially designed to 
w ork as part F a spec be machine. This — in particular to: 


(3) Lifting and Handling wsibibicaa (Heading 84.25, 84.26 or 84.28) 


(Def.’s Br. at 10 (quoting Harmonized Commodity Description and Cod- 
ing System, Explanatory Notes, at 1131 (second and third emphasis add- 
ed by defendant)).) Defendant additionally quotes the Explanatory 
Notes to Heading 84.28 which provide: 


It should, however, be noted that the Heading excludes lifting or 
handling machines designed to be incorporated in furnaces, covert- 
ers, etc., or to form a complete unit therewith, provided they are 
presented with the furnaces, etc. (see Headings 84.17, 84.54, 84.44, 
etc.). When presented separately they remain in this Heading 
[Heading 8428]. 
(Id. at 10-11 (quoting Harmonized Commodity Description and Coding 
System, Explanatory Notes, at 1200 (fourth emphasis added by defen- 
dant)).) Defendant argues plaintiff's claim Mitsubishi provides relevant 
and applicable precedent in this matter must fail because “the HTSUS 
contains Note 2(a), a provision whose very language absolutely contra- 
dicts Mitsubishi’s contentions and which did not appear in the TSUS in 
any form whatsoever.” (Def.’s Reply at 4.) 
Finally, the government responds to plaintiff's argument that defen- 
dant’s interpretation of Note 2(a) to Section XVI of the HTSUS would 
render numerous tariff provisions addressing “parts” meaningless be- 
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cause nothing would be classified as “parts” by stating merchandise 
with the primary purpose of casting has been classified consistently as 
parts under Heading 8454, HTSUS. Defendant argues plaintiff inaccu- 
rately asserts the primary purpose of all of the components at issue is 
casting and, therefore, all of its merchandise must be classified as parts 
of casting machines. Defendant contends Mitsubishi’s own evidence 
demonstrates the primary purpose of many of the articles at issue is not 
the creation of steel slabs, but consists of other operations, and there- 
fore, the merchandise at issue cannot be classified as parts of casting 
machines under Heading 8454, HTSUS.° 

Plaintiff disagrees with defendant’s construction of Note 2(a) to Sec- 
tion XVI and argues it does not function independently of HTSUS Gen- 
eral Rule of Interpretation (“GRI”) 1, but must be read in pari materia 
with Additional U.S. Rule of Interpretation 1(c). Plaintiff argues Addi- 
tional Rule of Interpretation 1(c) was modeled after GIR 10(ij), TSUS, 
and contends “in order for a part to be found a ‘good’ in chapter 84 or 85 
and classified there pursuant to Section Note 2(a), the provision for the 
‘good’ must describe the part in a manner supported by GRI 1 and the 
other rules of tariff construction, including the common law.” (Pl.’s Br. 
at 21.) Plaintiff contends the imported components at issue here are not 
“goods included in any of the headings of chapter 84 or 85 “ (Id. at 23 
(internal quotes omitted).) Plaintiff also maintains “(t]he addition of 
Rule 1(c) shows that the concept of specificity and the spirit of GIR 10(ij) 
were to be included in the HTSUS, and to be read in conjunction with its 
provisions,” (id. at 24), and additionally argues Additional U.S. Rule of 
Interpretation 1(c) “was added into the United States tariff [schedule] 
to clarify and make consistent the treatment of parts, and explicitly to 
require a ‘specific provision’ in light of the International Nomenclature 
Committee to the Convention on the Harmonized Commodity and Cod- 
ing System’s vague language regarding the scope of Note 2(a).” (Pl.’s 
Mem. of Law in Opp’n to Def.’s Cross-Mot. for Summ. J. and in Supp. of 
Pl.’s Mot. for Summ. J. (“Pl.’s Opp’n”) at 13.) Plaintiff argues to accept 
defendant’s interpretation would mean “virtually any mechanized de- 
vice that can lift, handle or load, regardless of the other functions it per- 
forms or the other features in [sic] incorporates” would be improperly 
excluded from classification under Heading 8454, HTSUS. (PI.’s Br. at 
25.) Plaintiff instead maintains “[Additional U.S.] Rule 1(c) clarifies and 
defines what is meant by ‘goods included in the headings’ by requiring, 
under United States law, that classification of a part be under a specific 


provision for that part, and if not, then under the parts provision.” (Id. 
at 26.) 


} Defendant gives several examples to support its argument. For example, defendant argues the tundish nozzle pre- 
heat station is described in an affidavit submitted by plaintiff as a gas heater and its sole function is to heat the tundish 
nozzle to help maintain the tundish nozzle in good working order. (See Def.’s Reply at 10 (citing Aff. of Tadashi Umeda 1 
33).) Defendant also points out the mold and first zone lifting beam has been described as a “special lifting tool,” which 
allows for the removal and replacement of the slab making components for repairs. (See id. (citing Aff. Of Tadashi Ume- 
da at 9 40).) Finally, defendant maintains the roller tables are “‘used to hold and convey the solidifying slab during the 
final forming operations,’” from the point where it leaves the segments to the areas where the cutting and deburring 
operations are performed. (See id. (citing Aff. Of Tadashi Umeda at 1 76).) Defendant concludes the heating, lifting and 
conveying functions are the sole functions performed by these articles 
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Plaintiff further notes it acknowledges that unlike GIR 10(ij), Note 
2(a) to Section XVI does not employ the clause “specific provision for 
such part”, but argues “this is not a point of distinction because courts 
always construed Rule 10(ij)’s specificity requirement liberally to in- 
clude tariff provisions that described an article by name, specific func- 
tion or generic term.* Those courts drew the line at general, catch-all 
basket provisions, and refused to classify parts in those provisions pur- 
suant to Rule 10(ij).” (Pl.’s Opp’n at 11-12 (citation omitted).) Plaintiff 
contends although Section Note 2(a) does not include a specificity 
clause, 


common sense and traditional Customs jurisprudence regarding 
the classification of parts support Plaintiff's position that Note 
2(a)’s reference to “parts which are goods included in any of the 
headings of chapters 84 and 85 * * *” meansa heading that provides 
for the part in an express manner that is not a broad, catch-all bas- 
ket provision.” 

(Id. at 12.) 

Defendant contests plaintiff's argument that Section Note 2(a) must 
be read in pari materia with GRI 1 and argues it is unmeritorious. De- 
fendant argues plaintiff “misunderstands both GRI 1 and its relation to 
Note 2(a), as well as the reasons its merchandise is properly classified in 
Heading 84.” (Def.’s Br. at 12.) Defendant explains even if plaintiff is 
correct that Note 2(a) must be read in pari materia with GRI 1, “nothing 
within the HTSUS (much less explicitly GRI 1 or Note 2(a)) supports 
Mitsubishi’sjump in logic that Note 2(a) therefore applies only to Head- 
ings which narrowly name specific products.” (Jd.) Defendant observes 
GRI 1 expressly dictates classification is governed by the section and 
chapter notes, and concludes pursuant to the plain language of the 
HTSUS, all components which are classifiable under chapters 84 and 
85, HTSUS, must be classified within the relevant and applicable head- 
ings and not as parts of casting machines under Heading 8454, HTSUS. 

This Court finds plaintiff's argument the Mitsubishi decision is deter- 
minative of this case is based on a misreading of Mitsubishi and of the 
differences between the relevant provisions of the HTSUS and the 
TSUS. The Mitsubishi Court did not find, as plaintiff claims, that simi- 
lar merchandise was excluded from classification within the lifting and 
handling provisions of the TSUS. Rather, the Court held for the plaintiff 
based on its determination that under Rule 10(ij), the imported compo- 
nents were solely or chiefly used as parts of continuous casting ma- 
chines and found as a matter of law that the TSUS did not contain any 
specific provisions for those components. See Mitsubishi, 17 CIT at 889, 
829 F Supp. at 1400. This Court finds persuasive defendant’s argument 
the addition of Section Note 2(a) and its effect on the outcome of this 
case cannot be ignored nor explained simply as a clarification of Addi- 
tional U.S. Rule 1(c), as plaintiff argues. As a result of the changes in lan- 


4 Rule 10( i) states a part is classified under a provision for “parts” unless a “specific provision” for that part exists, in 
which case it is classified under the specific provision 
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guage between the TSUS and the HTSUS, this Court holds it cannot 
apply the holding of Mitsubishi to the facts of this case. While several of 
the components at issue here may be similar to those at issue in Mitsu- 
bishi, and while Additional U.S. Rule 1(c) is similar to GIR 10(ij), Rule 
1(c) contains the proviso that it applies “[i]n the absence of special lan- 
guage or context which otherwise requires.” The inclusion of Note 2(a) 
to Section XVI provides a “context” which requires this Court to ex- 
amine whether the components at issue are “[p]arts which are goods in- 
cluded in any of the headings of chapters 84 and 85” and thus whether 
they should “be classified in their respective headings.” 

The Court now turns to the issue of whether the merchandise at issue 
falls was classified properly by Customs, in effect, whether the compo- 
nents at issue are “goods included in any of the headings of chapters 84 
and 85.” 


C. Whether Customs Properly Classified the Merchandise at Issue: 

Classification of merchandise under the HTSUS is performed in ac- 
cordance with the General Rules of Interpretation, taken in order. GRI 1 
states “classification shall be determined according to the terms of the 
headings and any relative section or chapter notes.” HTSUS, GRI 1. In 
the absence of a precise definition appearing in the HTSUS, the correct 
meaning of a tariff term is usually resolved by ascertaining its common 
and popular meaning. In construing such terms, “the court may rely 
upon its own understanding, dictionaries and other reliable sources.” 
Medline Industries, Inc. v. United States, 62 F.3d 1407,1409 (Fed. Cir. 
1995) (citing Marubeni Am. Corp. v. United States, 35 F.3d 530 (Fed. Cir. 
1994)). Once the correct meaning of the terms within the provision are 
ascertained, a determination must be made as to whether the merchan- 
dise at issue falls within the description of such terms as properly 
construed. See National Advanced Systems v. United States, 26 F.3d 
1107, 1109 (Fed. Cir. 1994). 

Defendant argues the merchandise at issue, with the exception of the 
segment test stand, was clearly and properly classifiable as liquidated by 
Customs because all of the articles imported by plaintiff are described by 
specific headings within chapters 84 and 85, and therefore, in accor- 
dance with Note 2(a) to Section XVI, are classified properly under these 
headings rather than under Heading 8454. Plaintiff responds by argu- 
ing that assuming arguendo the Court does not follow the reasoning set 
out in Mitsubishi, the provisions under which Customs classified the im- 
ported components do not provide for the components. 

Plaintiff maintains the imported components are “not described by 
the tariff provisions under which Customs’ [sic] classified them” and 
“(b]ecause the imported components are not provided for in heading 84 
or 85 [sic] (other than as parts of a casting machine), classification ac- 
cording to Section XVI, Note 2(a) fails.” (Pl.’s Opp’n at 15.) Plaintiff ar- 
gues, therefore, “Note 2(b) [of Section XVI] controls, and the imported 
components must be classified as parts of the machine for which they 
are solely and principally used: a continuous steel casting machine.” 
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(Id.) Plaintiff also contends application of the “more than” doctrine, 
where an article that is “more than” a certain other article is not de- 
scribed by the provision for the article, establishes that “the imported 
merchandise cannot be classified under the provisions chosen by Cus- 
toms.” (Pl.’s Br at 31.) Plaintiff argues 


[i]n some cases, the provisions are so general that they cover a myri- 
ad of products under a literal construction of the statute. In others, 
the provisions chosen by Customs are simply wrong as a matter of 
law. In addition, because of the special and unique design features 
that dedicate the components for use as components of a continu- 
ous steel casting machine, they are “more than” or “other than” the 
general types of articles classified in the provisions in which Cus- 
toms classified the merchandise. Therefore, because these compo- 
nents are “suitable for use solely or principally” as a continuous 
steel casting machine, and are not “goods included in any of the 
headings of chapter 84 or 85 * * *”, Note 2 to Section XVI requires 
classification under heading 8454. 
(Id. at 48-9.) 

Defendant responds to plaintiff's argument regarding the application 
of the “more than” doctrine by asserting “the judicially developed ‘more 
than’ or, more correctly, ‘other than’ doctrine has been subsumed into 
the General Rules of Interpretation (‘GRI’s’) under the HTSUS.” 
(Def.’s Reply at 11-12.) Defendant continues to explain 


the GRI’s specify that when classifying an article that consists of 


more than one material or substance, rather than using a “more 
than” or “other than” analysis, the GRI’s require a step by step con- 
sideration of each succeeding principle of classification: relative 
specificity (GRI 3(a)), essential character (GRI 3(b)), and finally, 
last in numerical order (GRI 3(c)). 


(Id. at 12-13.) Defendant concludes even if the “more than” or “other 
than” doctrine exists independent of the HTSUS, “Mitsubishi cannot 
point to any feature or element of the merchandise as imported which 
would make them ‘more than’ the Government’s provisions.” (Id.) The 
Court now turns to an examination of each heading under which the 


components were classified to determine if Customs correctly classified 
the merchandise at issue. 


A. Heading 8428, HTSUS “Other lifting, handling, loading or 
unloading machinery (for example, elevators, escalators, conveyors, 
teleferics).” 

Customs classified the ladle turret, tundish transfer car, ladle-to- 
tundish shroud changing mechanism, tundish lifting beam, segment 
changer system (stationary guide), segment lifting beam, mold and first 
zone lifting beam, segment transfer car, slab transfer table, torch ap- 
proach table, torch roller table and torch runout table under Heading 
8428, HTSUS. 

Plaintiff argues Heading 8428, HTSUS, does not provide for the im- 
ported merchandise “even in a broad or literal reading,” (Pl.’s Br. at 
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32-33), and asserts the terms listed in the heading “do not describe any 
of the items presently at issue,” (id. at 33), because “(t]he provisions un- 
der which Customs classified Plaintiff's merchandise are catch-all ‘oth- 
er’ provisions, with 8428.39 covering merchandise that meets the 
description of ‘Other * * * conveyors, for goods or materials: Other’, and 
8428.90 covering merchandise describable as ‘Other lifting, handling 

Other machinery.’” (Jd. at 32 (emphasis omitted).) Plaintiff also 
contends the subheadings chosen by Customs are not eo nomine provi- 
sions describing merchandise by a specific name, nor are they use provi- 
sions.° 

In support of its argument, plaintiff maintains the common and com- 
mercial meaning of the terms within Heading 8428, HTSUS, and its cov- 
erage of “[olther lifting [and] handling” components cannot be 
construed to describe the imported merchandise at issue because the 
definition of lifting and handling machinery found in the Explanatory 
Notes refers to machines “‘usually based on pulley, winch or jacking sys- 
tems, and [which] often includ[e] large proportions of static structural 
steelwork, etc.’” (Pl.’s Br. at 33 (quoting Harmonized Commodity De- 
scription and Coding System: Explanatory Notes 1197 (1986)).) Plain- 
tiff also argues “[m]aterial handling machines, including conveyors, are 
used to move discrete finished products or precursor raw materials, 
whereas the imported components are parts of the machine that con- 
verts the raw material (molten steel) into the finished product (steel 
slabs of a particular size).” (Pl.’s Opp’n at 16.) Plaintiff cites the Aca- 
demic Press Dictionary of Science and Technology,® as well as McGraw- 
Hill Concise Encyclopedia of Science and Technology’ to support its 
argument that lifting or handling equipment is not synonymous with 
machinery used to manufacture steel. Plaintiff concludes the imported 
components at issue “do not lift or handle a finished product, but 
instead are operating in conjunction with other components to 
manufacture the finished product.” (Pl.’s Br. at 34.) 

Defendant argues “the subheadings of Heading 8428 and the Explan- 
atory Notes explicitly cover [the] merchandise at issue.” (Def.’s Br. at 
15.) Defendant contends articles classified within heading 8428, 
HTSUS, “need not always be based upon a pulley, winch or jack system” 
and “[t]he Notes also specify that ‘this Heading covers a wide range of 
machinery for the mechanical handling of materials, goods, etc. (lifting, 


° A “use provision” classifies an article by its use, whereas an eo nomine provision describes merchandise by a specif. 
ic name, usually one nown in the trade, which includes all forms of the article as sre provided for by name 
in the tarif ant responds to plaintiff's argument by maintaining the issue of whether < heading 
is a “catch-all” h 0 nomine or use, is irrelevant in determining whether 1 , lally within a 
particular provisi Se »f.’s Br. at 15.) Defendant further contends plaintiff misun I sue is not 

I ovisior at “specifi ic” but, rather, simply whether the provision under which the: merch andise is class ified 


© The term “materials handling” is defined as “‘the process through which raw materials and manufactured goods 
are transported, positioned and stored for industrial and commercial operations.” (P1.’s Br. at 33 (quoting Academic 
Press Dictionary of Science and Technology 1324 (1992)).) 

‘ The term “material handling equipment” is defined as “‘[d]evices used for handling materials in an industrial dis- 
tribution activity. The equipment moves products as discrete articles, in suitable containers, or as solid bulk materials 
which are re le atively free- peswring ” (Pl.’s Br. at 33-34 (quoting McGraw-Hill Concise Encyclopedia of Sc 
Technology 1127 (2d ed. 1989)).) 


tence and 
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‘ 


coveying, loading, unloading, etc.).’” Ud. at 16 (quoting Harmonized 
Commodi ty Description and Coding System, Explanatory Notes) (em- 
phasis added by defendant).) Defendant argues “Mitsubishi misunder- 
stands that while the [sic] much of the merchandise at issue here may be 
eventually utilized in the process of casting steel, its immediate primary 
function design, construction, or function is not making steel slabs. 
Rather, it is lifting and handling materials.” (Def.’s Reply at 14 (citation 
omitted Def endant adds “because the Explanatory Notes also state 
that Heading 8428 covers machinery for the ‘mechanical handling of 
materials, good, etc, ’ Mitsubishi’s assertions that Heading 8428 only de- 
scribes machines that handle materials, and Mitsubishi’s reliance upon 
only definitions of the term ‘material’ are misplaced.” (Def’'s Br. at 17.) 
Defendant concludes “Mitsubishi’s narrow definition of lifting and han- 
dling machinery is not supported by the HTSUS” because the definition 
“includes a wide r ange of mac hinery for mechanical handling of materi- 
als, goods, people, and other items.” (Id. at 18.) 


1. Subheading 8428.39, HTSUS: Torch Approach Table, Torch Roller 
Table, Torch Runout Table, Slab Transfer Table: 


oO 


Customs classified the torch table, torch roller table, torch runout 
table, and slab transfer table under subheading 8428.39, HTSUS, as 
“Other lifting, handling, loading or unloading machinery: * * * Other 
continuous-action elevators and conveyors, for goods or materials: Oth- 
er”, dutiable at 2% ad valorem. The tables are used to convey the solidi- 


fying steel slab during the final forming operations. Each roller table 
consists of a frame onto which rollers with bearings and drives are 
mounted and they advance and discharge the slab at a casting speed syn- 
chronized with the speed of the torch cutter or in accordance with a cer- 
tain time cycle of a subsequent process, such as deburring or weighing. 
The frames are connected and mounted on a common foundation. (See 
Pl.’s Facts at 10-11; Def.’s Resp. at 10.) 

Plaintiff argues the common and commercial meaning of Heading 
8428.39, HTSUS, cannot be construed to describe the imported mer- 
chandise. Plaintiff contends the roller tables are not used to convey a 

finished slab, but are part of the machinery used to form and contain 8 
steel slabs. Plaintiff maintains the components are not conveyors ‘ 
— term is commonly and commercial [sic] known or described in the 
Explanatory Notes]” because they do not move or handle materials or 
finished products but are instead individual frames and roll assemblies 
Ww an bearings and drives onto which the roll assemblies are mounted af- 
ter importation. (Pl.’s Br. at 39.) After entry, plaintiff explains, “(the 
components] are not discrete ‘conveyors’ capable of being used as a roll- 
er conveyor system to move materials or products”, but the frames are 
connected and mounted on a common foundation with the other compo- 
nents of the casting machine, and the roll assemblies are affixed onto the 
frames, becoming part of the casting machine’s flow line. (P1.’s Opp’n at 
18.) Plaintiff maintains the roller tables “are used to support the cooling 
slabs between the containment area and that part of the continuous 
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casting process where the slab is cut to size, deburred and weighed” and 
are not part of a conveyor. (P1.’s Br. at 39.) Plaintiff concludes the defini- 
tions of conveyors found in the McGraw Hill Dictionary of Scientific and 
Technical Terms® and the Explanatory Notes “show that devices known 
as conveyors are a distinct type of machine used to move and distribute 
discrete finished products or precursor raw materials. They are not ma- 
chines used in the actual process of manufacturing the product.” (Id.) 

Defendant notes “Section (II)(B)(2) of the Explanatory Notes for 
Heading 8428 provides that as used in Heading 8428, ‘Conveyors are 
used for moving goods, usually in a horizontal direction’” and concludes 
“(t]he tables at issue here clearly are used for moving goods in a horizon- 
tal direction, and are consequently conveyors, classifiable under 
8428.39.00, HTSUS.” (Def.’s Br. at 22.) Defendant further contends the 
Explanatory Notes do not limit the term conveyors to material handling 
machines which only move these narrow products and cites Subsection 
II of the Explanatory Notes to Heading 8428, HTSUS, as expressly in- 
cluding steel as a material handled by conveyors. Defendant additional- 
ly maintains contrary to any suggestion by plaintiff, the articles are not 
excluded from classification as conveyors based on speed. Defendant fi- 
nally argues 


Mitsubishi’s claim is incorrect that the merchandise is not properly 
classified as conveyors because the torch roller table holds a torch 
which cuts the steel slab into shorter lengths and the deburring 


table holds deburring machines which remove the burrs from each 
end of the steel slab after it has been cut. These additional machines 
are not imported with the tables, but are added after importation. 
Therefore, in the condition as imported the roller tables are merely 
conveyors, properly classifiable under 8428.39.00, HTSUS. 

(Id. at 23-24.) 

This Court finds although the roller tables are used in the continuous 
steel casting process, plaintiff itself describes the tables’ function as ad- 
vancing and discharging the slab and further states they “are used to 
hold and convey the solidifying slab during the final forming opera- 
tions.” (Pl.’s Facts at 10.) The Court also notes defendant’s argument 
the Explanatory Notes indicate heading 8428, HTSUS, covers a “wide 
range of machinery for the mechanical handling of materials, [and] 
goods” (Def.’s Br. at 16 (emphasis omitted)), and agrees the primary 
function of the components at issue is not making steel slabs but lifting 
and handling materials. The Court holds because the roller tables are 
within Section Note 2(a)’s provision covering “parts which are goods in- 
cluded in any of the headings of chapters 84 and 85”, Customs properly 
classified the torch table, torch roller table, torch runout table, and slab 


5 A “conveyor” is defined by the McGraw Hill Dictionary of Scientific and Technical Terms as “‘{a|ny materials-han- 
dling machine designed to move individual vehicles such as solids or free flowing bulk materials over a horizontal, in- 
clined, declined, or vertical path of travel with continuous motion.’” (P1.’s Br. at 39 (quoting McGraw Hill Dictionary of 
Scientific and Technical Terms 364 (3d ed. 1984)).) The Explanatory Notes provide examples of conveyors operated by 
continuously moving, carrying or pushing elements, conveyors consisting of a train of motor-driven or not power-driv- 
en rollers, and a vibrator or shaker conveyor. See Harmonized Commodity Description and Coding System: Explanato- 
ry Notes 1198-99 (1986) 
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transfer table, according to Section Note 2(a)’s mandate, under sub- 
readies 428.39.00, HTSUS, as “Other lifting, handling, loading or un- 
loading machinery: *** Other continuous-action elevators and 
conveyors, for goods or materials: Other”, dutiable at 2% ad valorem. 


2. Subheading 8428.39.00, HTSUS: Deburring Table. 

Customs classified the deburring table under subheading 8460.90.00, 
HTSUS, as “Machine tools for deburring, sharpening, grinding, hous- 
ing, lapping, polishing or otherwise finishing metal, sintered metal car- 
bides or cermets by means of grinding stones, abrasives or polishing 
products, other than gear cutting, gear grinding or gear finishing ma- 
chines of heading 8461: Other:”, dutiable at 4.4% ad valorem.” 

Defendant indicates Customs’ original classification of the deburring 
table under 8460.90.00, HTSUS, was based upon a misunderstanding 
that the art ies was in facta deburring machine. Defendant continues to 
explain “[i]n its condition as imported, the article is only a roller table” 
and “(t]he deburring machine is not installed until after importation.” 
(Def.’s Br. at 22 n.11.) Defendant concludes “the imported article is a 
con weyor, class ifiable under subheading 8428.39, HTSUS, at a duty rate 
of 2% ad valorem.” (Id.) 

Plaintifl disagrees and argues the deburring table “is nothing more 
than a roller table, upon which a deburring device is added after im- 
portation.” (Pl.’s Br. at 44.) Plaintiff additionally argues the table “isthe 


same class of component that Customs classified under heading 8428, 


but which Plaintiff argues is classifiable under heading 8454.” (Id.) 

This Court finds the deburring table is properly classified as a convey- 
or, as defendant argues, under subheading 8428.39.00, HTSUS, at a 
duty rate of 2% ad valorem. Plaintiff concedes “the deburring runout 
table is similar to the [other roller tables],” and in further support of the 
Court’s decision the deburring table should be classified as a conveyor, 
plaintiff explains after the deburring table, “[n]lext the slab is conveyed 
onto the weighing tables.” (Pl.’s Facts at 12.) This Court finds this entry 
was properly classified as a conveyor under subheading 8428.39.00, 
HTSUS, instead of as part of a casting machine under Heading 8454, 
HTSUS. 

3. Subheading 8428.90, HTSUS: Segment Changer System, Ladle 
Turret, Tundish Transfer Car, Ladle-to-Tundish Shroud 
Changing Mechanism, Tundish Lifting Beam, Segment Lifting 
Beam, Mold and First Zone Lifting Beam and the Segment Transfer 
Car: 

Customs classified the segment changer system, ladle turret, tundish 
transfer car, ladle-to-tundish shroud changing mechanism, segment 
transfer car, tundish lifting beam, mold and first zone lifting beam and 
segment lifting beam under subheading 8428.90, HTSUS, as “Other 


4 
Plaintiff re fers to this item as the deburring runout table while defendant argues there is no r« 


ring runout table” in any of the entries and refers to this item as the deburring table. The Court “ise 
the deburring table 


erence to a “debur- 
fer to this item as 
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lifting, handling, loading or unloading machinery: * * * Other machin- 
ery:”, dutiable at 2% ad valorem. 
(a) Ladle Turret 

The ladle turret is the component of the casting machine that rotates 
the ladle in and out of the casting position. It is a large electromechani- 
cal device that is motor driven and contains bearings, rolls, and frame 
and drive elements, such as gear boxes, gears and electric motors. (See 
Pl.’s Facts at 3; Def.’s Resp. at 2-3.) 

Plaintiff argues the ladle turret does not lift or handle a finished prod- 
uct but “is the component of the casting machine that orients the ladle of 
molten steel into the casting commencement position” and then moni- 
tors and regulates the flow of the liquid steel into the tundish. (Pl.’s Br. 
at 34 (footnote and citation omitted).) Plaintiff argues the “special func- 
tions imparted by the ladle turret are central to the process of actually 
casting steel slabs in a continuous manner, and cannot be considered 
simple moving or handling features used to move a finished product 
from one place to another.” (/d. at 35.) 

Defendant argues, pursuant to Mitsubishi, the function of the ladle 
turret is to hold and rotate the ladle in and out of the casting position. 


Defendant quotes plaintiff's description of the ladle turret as consisting 
of 


[a] very large diameter antifriction bearing * * * used to rotate the 
turret. The turret is rotated by means of a pinion and a large diame- 


ter pin-rack system. Emergency drive system for ladle rotation is 
provided using an air motor. The ladle is stopped precisely at a pre- 
determined position using a brake and a specially designed position 
fixer. 
(Def.’s Br. at 18 (quoting App. to Pl.’s Br., Ex. A at 3).) Defendant con- 
cludes “it is clear that the ladle turret’s central, primary purpose is to 
handle and manipulate the ladle” and that “the ladle turret does not ori- 
ent the ladle nor regulate the control of the flow of steel.” (/d. at 18, 
19.)!° Defendant thus concludes the ladle turret “is therefore plainly 
classifiable under 8428.90, HTSUS.” (/d. at 18.) Finally, defendant adds 
plaintiff's proof of the ladle turret’s additional functions comes only 
from testimony proved in the trial in Mitsubishi, and since plaintiff 
failed to provide proof that the ladle turret in both actions were the 
same, “Mitsubishi cannot substitute the facts in the earlier Mitsubishi 
case for the facts in the present action. Mitsubishi therefore failed to 
prove that the ladle turret is more than lifting and handling machinery, 
and Customs’ classification must be sustained.” (Def.’s Reply at 15.) 
This Court finds Customs properly classified the ladle turret under 
subheading 8428.90, HTSUS, as “Other lifting, handling, loading or un- 
loading machinery: * * * Other machinery:”, dutiable at 2% ad valorem. 


10 Defendant argues the ladle turret does not orient the ladle but stops at a predetermined position and merely ro- 
tates from one fixed position to another, which involves no orientation. (See Def.’s Br. at 19.) Defendant also disagrees 
with plaintiff's position that the ladle turret controls the flow of molten steel and argues these functions are performed 
by a human and not a machine. (See id.) 
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Plaintiffs description of the ladle turret as “the component of the cast- 
ing machine that lifts and orients the ladle of molten steel,” (Pl.’s Facts 
at 3), supports this Court’s conclusion that the ladle turret’s primary 
function is lifting or handling materials. 


(b) Tundish Transfer Car and Ladle-to-Tundish Shroud Changing 
Mechanism 

During the continuous casting process, the molten steel is poured 
from the ladle into the tundish, which is a rectangular, refractory-lined, 
fabricated steel vessel positioned above the mold, with nozzles along the 
bottom. The tundish is used to hold the molten steel bath during its dis- 
tribution into the casting machine’s mold. The depth and capacity of the 
tundish helps control the flow rate of the molten steel into the mold, 
minimizes temperature drops, facilitates the continuous casting pro- 
cess by allowing the empty ladle to be exchanged for a full one without 
interrupting the flow to the mold, and provides a reservoir for the flota- 
tion and removal of nonmetallic inclusions. (See Pl.’s Facts at 3; Def.’s 
Resp. at 3.) 

The tundish transfer car supports and holds the tundish. It sits on a 
rail and moves between the casting position and an area away from the 
casting where the tundish shroud changing mechanism is removed. (See 
Pl.’s Facts at 4; Def.’s Resp. at 3.) 

Plaintiff maintains “the tundish transfer car regulates the flow of the 
molten bath by making sure the liquid steel is driven through the bot- 
tom of the tundish at a certain speed and volume,” a critical step in the 
steel casting process. (P1.’s Br. at 35.) Plaintiff contends this, as well as 
the car’s other functions of supporting argon gas load cells and being 
equipped with a limit switch bracket, are not handling features but fea- 
tures that “go to casting steel.” (Id. at 36.) 

The ladle-to-tundish shroud changing mechanism! is a device at- 
tached to the tundish transfer car that positions and supports the nozzle 
from the ladle in the tundish during the pour. (See P1.’s Facts at 4.) The 
ladle-to-tundish shroud also prevents unwanted oxygen or nitrogen 
from entering the liquid metal stream during the transfer. (See Pl.’s 
Facts at 5; Def.’s Resp. at 4.) 

Plaintiff explains the ladle-to-tundish shroud changing mechanism, 
in addition to positioning and supporting the nozzle, is used to detach, 
remove and replace the nozzle leading from the ladle into the tundish. 
Plaintiff concludes the tundish transfer car, along with the shroud 
changing mechanism “are integral to the manufacturing process,” are 
“part of the flow line of the steel making process,” and are not “based on 
a pulley, winch or jacking system.” (Id.) Plaintiff also asserts “to de- 
scribe [the components] as handling equipment is a gross oversimplifi- 
cation of what the components do in the operation of the caster and the 


** In response to plaintiff's description, defendant maintains at the time of importation, the tundish shroud chang- 
ing mechanism is not part of the tundish transfer car. (See Def.’s Resp. at 3.) 
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manufacture of steel. As such, these components are ‘more than’ han- 
dling machines.” (Id.) 

Defendant contends in light of the fact that the tundish transfer car 
moves the tundish back and forth between the casting position and the 
“tundish yard” where tundishes are exchanged, “it is clear that the car 
is properly classified as lifting and handling machinery under Heading 
8428.” (Def.’s Br. at 20.) Defendant maintains the additional casting op- 
erations plaintiff claims are performed by the tundish transfer car, such 
as regulating the flow of the molten steel, are performed by other com- 
ponents, such as the ladle-to-tundish shroud changing mechanism and 
slide gate, that are “added to the tundish car after importation” and “[i]t 
is, of course, black letter law that an article is classified according to its 
condition upon importation.” (/d. at 20 n.8.) Defendant argues 


[ilf, at the time of importation, these parts were attached to the 
tundish transfer car, then the tundish transfer car would be a com- 
posite machine and would be classified according to Note 3 of Sec- 
tion XVI, HTSUS * * *. 

Here, however, no evidence shows that the additional parts were 
already attached to the tundish transfer car at the time of importa- 
tion. Thus, in its condition as imported, the tundish transfer car can 
simply move the tundish back and forth, and is therefore is [sic] 
only a handling machine, classifiable under 8428.90, HTSUS. 


(Id. at 20.) Defendant responds by asserting Mr. Umeda’s affidavit, 


which states the tundish transfer car as imported contained additional 
features that regulate the flow of molten steel, “is not credible nor suffi- 
cient to support Mitsubishi’s claims on this point” because “[t]he affida- 
vit does not distinguish between the condition of the merchandise after 
it has been imported and installed from its condition at the time of 
entry.” (Def.’s Reply at 16.) Defendant also argues the drawings of the 
ladle-to-tundish shroud changing mechanism make clear that the mech- 
anism is properly classified as only a handling machine under 8428.90, 
HTSUS, “as the article appears and performs as a simple mechanical 
arm.” (Def.’s Br. at 21.) 

This Court finds Customs properly classified the tundish transfer car 
and shroud changing mechanism under subheading 8428.90, HTSUS, 
as “Other lifting, handling, loading or unloading machinery: * * * Other 
machinery:”, dutiable at 2% ad valorem. This Court finds no evidence 
that the tundish transfer car or shroud changing mechanism perform 
the additional casting operations plaintiff claims without parts added 
after importation. In their condition as imported, this Court find these 
components were classified properly by Customs because they perform 
lifting and handling functions. Plaintiff's expert, Mr. Umeda, stated in 
his affidavit that the ladle-to-shroud changing mechanism “is used to 
detach, remove and replace the nozzle leading from the ladle into the 
tundish” and the tundish transfer car “locates and supports the tundish 
in the casting position” and “is equipped with a lifting mechanism.” 
(Umeda Aff. 11 18, 16, 24.) His statements further support Customs’ 
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classification of these items as “lifting, handling, loading or unloading 
machinery” under subheading 8428.90, HTSUS. 


(c) Tundish Lifting Beam, Segment Changer System, Segment 
Lifting Beam, Mold and First Zone Lifting Beam and Segment 
Transfer Car 

The segment changer system is a stationary guide in the form of an 
overhead crane used to align the segments!” for removal or insertion. 
(See Pl.’s Facts at 9; Def.’s Resp. at 9.) 

The segment transfer car is used to transport a segment between the 
storage area and the area where the casting operation occurs. The seg- 
ment transfer car is mounted permanently on the ground floor and 
moves between the casting bay and the replacement bay, an area away 
from the casting operations where the segments are stored. (See Def.’s 
Resp. at 9; Pl.’s Facts at 10.) 

The tundish lifting beam is a specially designed component used to re- 
move the tundish from the tundish car, thus allowing for the replace- 
ment of the refractory bricks. (See Pl.’s Facts at 5; Def.’s Resp. at 4.) The 
tundish lifting beam removes the tundish by lifting and lowering the 
tundish and is located in an area away from the casting operation. The 
molten steel passes from the tundish into the mold, where heat is re- 
moved from the molten steel by cooling the mold walls with water, thus 
causing a thin shell to form around the molten steel. (See Pl.’s Facts at 
6-7.) 

The mold isa set of water-cooled copper plates that form a rectangular 
shape into which the molten steel is poured. The plates’ water-cooling 
system removes heat from the molten steel in order to initiate solidifica- 
tion and slab formation. The mold and first zone lifting beam is a special 
lifting tool used to extract the mold and the first zone together as a set or 
individually if necessary. (See Pl.’s Facts at 6; Def.’s Resp. at 5.) The thin 
shell is withdrawn from the mold in a controlled manner by the starter 
or dummy bar and passes into the containment section of the casting 
machine, which consists of an array of roller segments and drive roll 
units. (See Pl.’s Facts at 6; Def.’s Resp. at 5.) The segment lifting beam is 
used to move the entire segment. (See Pl.’s Facts at 9; Def.’s Resp. at 9.) 

Plaintiff argues the above items are integral to the process of 
manufacturing steel but not the process of moving it. Plaintiff main- 
tains the components are involved specifically in “the removal, inser- 
tion or alignment of other components of the casting machine, and are 
not used to move or convey raw materials or manufactured goods.” (Pl.’s 
Br. at 37.) Plaintiff concludes “[t]hey are not handling equipment as 


12 The containment section of the casting machine consists of an array of roller segments and drive roll units. The 
roller segments are arranged on a given path forming a vertical section of approximately twelve feet, bending into a 
curved section of approximately forty feet radius, and ending with a horizontal path of additional roller segments to 
straighten and withdraw the still-forming curved slab. The roller segments contain the forming slab at a desired width, 
as the top and bottom roller segments are precisely spaced to create a gap of predetermined distance through which the 
slab passes, and to control bulging and breakouts. In addition to containing the forming slab, the roller segments must 


be strong enough to withstand the bending reaction forces during the bending and straightening phases. (See P1.’s 
Facts at 7-8; Def.’s Resp. at 6.) 
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they provide functions more than or other than handling finished goods 
or raw materials.” (Id.) 

Defendant argues “[t]he lifting beams, changer system, and transfer 
car act simply to handle specific parts of the casting machine (e.g., the 
segments and the tundish).” (Def.’s Br. at 21 (footnote omitted).) Defen- 
dant concludes because “Heading 8428 is not restricted to handling of 
materials only, these articles are not precluded from classification under 
Heading 8428 because they lift and handle parts of the casting machine, 
rather than ‘materials.’” ([d.) Defendant adds the fact that the beams 
“are denominated as ‘lifting beams’ further shows that these articles 
are lifting and handling machinery.” (Id. at 22.) 

This Court finds Customs properly classified the tundish lifting beam, 
segment changer system, segment lifting beam, mold and first zone lift- 
ing beam and segment transfer car under subheading 8428.90, HTSUS 
as “Other lifting, handling, loading or unloading machinery * * * Other 
machinery * * *” as these components are described by plaintiff as hav- 
ing functions including aligning, transporting and removing steel slabs 
by lifting and handling. In an affidavit offered by plaintiff, Mr. Umeda 
states “[t]he segment changer system is a stationary guide in the form of 
an overhead crane used to align the segments for removal or insertion” 
and “(t]he segment lifting beam is used to move the entire segment.” 
(Umeda Aff. 1 164-65.) Mr. Umeda’s affidavit further states “(t]he seg- 
ment transfer car is used to remove a segment from the casting bay and 
to insert a new segment in its place.” (Id. at 167.) With respect to the 
lifting beams, Mr. Umeda states, “[t]he mold and first zone lifting beam 
is a special lifting tool used to extract the mold and the first zone togeth- 
er as aset or individually if necessary,” and “(t]he tundish lifting beam is 
* * * used to remove the tundish from the tundish car.” (Jd. at 1140, 11 29.) 

Although plaintiff argues the above items are integral to the process 
of manufacturing steel but not to the process of moving it, this Court 
finds defendant’s argument that the lifting beams, changer system, and 
transfer car act to move and manipulate specific parts of the casting ma- 
chine is correct. This Court agrees Heading 8428, HTSUS, is not re- 
stricted to articles which only handle materials, and finds it covers 
articles that lift and handle components of casting machines as well. 


B. Subheading 8483.40.50, HTSUS: Torch Roller Table Reducer with 
Coupling, Torch Runout Table Reducer with Gear Coupling: 


Customs classified the torch roller table reducer with coupling and 


torch runout table reducer with gear coupling under subheading 
8483.40.50, HTSUS, as 


Transmission shafts (including camshafts and crankshafts) and 
cranks; bearing housings, housed bearings and plain shaft bear- 
ings; gears and gearing; ball screws; gear boxes and other speed 
changers, including torque converters; flywheels and pulleys, in- 
cluding pulley blocks; clutches and shaft coupling (including uni- 
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versal joints); parts thereof: * * * Gears and gearing * * * : Gear 
boxes and other speed changers: * * * Other, 


dutiable at 2.5% ad valorem. 

The torch roller table with gear coupling is part of the torch roller 
table and is imported separately from the roller assembly of the torch 
roller table. Its function is to transfer power from a motor to the roller 
and allow for the changing of the speed at which the roller rotates. After 
importation, the torch roller table is mounted with the torch cutting ma- 
chine, which is fixed onto a moving frame in order to exactly match the 
forward speed of the moving slab. The torch cutting machine will then 
sever the slab into a predetermined length. At this point in the process, 
the slab is still too soft and too hot to be removed by either tongs or a 
magnet and it proceeds onto the deburring table. (See Pl.’s Facts at 
11-12; Def.’s Resp. at 11.) 

The torch runout table with gear coupling is coupled to a motor and is 
used to rotate a roll assembly for the torch runout table. Its function is to 
transfer power from a motor to the roller and allows for the changing of 
the speed at which the roller rotates. It is part of the torch runout table 
but is imported separately from the roller assembly of the torch runout 
table. (See Pl.’s Facts at 11; Def.’s Resp. at 11.) 

Plaintiff argues these components used to rotate roll assemblies are 
gear reducers with couplings, and are not described as “gear boxes or 
speed changers.” (Pl.’s Br. at 41.) Plaintiff concludes the reducers with 
couplings “are something other or more than what is usually classified 
as a gear box or speed reducer.” (Jd. at 42.) 

Defendant argues Customs’ classification is correct and cites plain- 
tiffs description of the table reducers as “‘gear reducer|[s] with cou- 
pling. [They are] coupled to a motor, and [are] used to rotate a roll 
assembly.’” (Def.’s Br. at 24 (quoting Pl.’s Resp. to Def.’s First Interrog. 
at 13).) Defendant contends a coupling is described in the McGraw Hill 
Encyclopedia of Science and Technology as “‘the mechanical fastening 
that connects shafts together for power transmission.” (Jd. at Ex. 6.) De- 
fendant additionally maintains the Explanatory Notes to Heading 84.83 
“describe gear boxes and speed changers as mechanical parts which are 
used in the transmission of power from an external power unit to ma- 
chines, and internal parts of a machine used to transmit power to parts 
of the same machine.” (Id. at 24.) Defendant concludes “[i]t is clear, 
therefore, that these components are used in the transmission of power 
from the motor to the rollers of the roller table. As such, it was properly 
classified under 8483.40.50, HTSUS, as gear boxes and other speed 
changers.” (Id.) 

This Court finds Customs correctly classified the table reducers un- 
der subheading 8483.40.50, HTSUS, as 


Transmission shafts (including camshafts and crankshafts) and 
cranks; bearing housings, housed bearings and plain shaft bear- 
ings; gears and gearing; ball screws; gear boxes and other speed 
changers, including torque converters; flywheels and pulleys, in- 





U.S. COURT OF INTERNATIONAL TRADE 103 


cluding pulley blocks; clutches and shaft coupling (including uni- 


versal joints); parts thereof: * * * Gears and gearing * * * : Gear 
boxes and other speed changers: * * * Other, 


dutiable at 2.5% ad valorem. The Court agrees with defendant that 
these components are used in the transmission of power and are proper- 
ly classified. 


A. Subheading 8431.39.00, HTSUS: Torch Roller Table Roller (with 
bearing housing), Torch Runout Table Roller (with bearing 
housing), Roll Assemblies for Torch Roller Table and Roll 
Assemblies for Torch Approach Table 

Customs classified the torch roller table roller (with bearing housing), 
torch runout table roller (with bearing housing), roll assemblies for 
torch approach table and roll assemblies for torch roller table under sub- 
heading 8431.39.00, HTSUS, as “Parts suitable for use solely or princi- 
pally with the machinery of headings 8425 to 8430: ** * Other”, 
dutiable at 2% ad valorem. 

The torch roller table roller with bearing housing is a roller with bear- 
ing housing. (See Pl.’s Facts at 11; Def.’s Resp. at 11.) The torch runout 
table roller with bearing housing is a roller with a bearing housing. (/d.) 
The roll assemblies for the torch approach table are used to support and 
move the cast slab between the exit of the withdrawal straightening unit 
and torch roller table. (Id.) The roll assemblies for the torch roller table 
are used to support and advance the cast slab while the torch cuts the 
slab. Ud.) 

Plaintiff describes the components as “roll assemblies, some with 
bearing housing!’ attached,” which are “imported as extra roll assem- 
blies for use in the torch roller table, torch runout table or torch ap- 
proach table should replacement of preexisting [assemblies] become 
necessary.” (Pl.’s Br. at 42.) Plaintiff maintains Customs’ reason for 
classifying this merchandise under subheading 8431.39.00, HTSUS, is 
because “Customs classified the torch roller table, torch runout table 
and the torch approach table under [Heading] 8428 as ‘other convey- 
ors’” and thus “conclude[d] that the extra roll assemblies are parts of 
goods (conveyors) classifiable under [Heading] 8428 rather than parts 


of continuous steel casting machines of heading 8454.” (/d.) Plaintiff 
concludes 


lilf this Court rejects Defendant’s classification of the torch roller 
table, torch runout table and torch approach table under heading 
8428.39, it must then reject Defendant’s classification of the addi- 
tional roll assemblies under 8431.39.00. * * * Because these are 
parts of a continuous steel casting machine, not parts of a conveyor, 
they must be classified under heading 8454. 


(Id. at 42-43.) 


13 A housing is defined as “Jal case or enclosure to cover and protect a structure or a mechanical device.” McGraw- 
Hill Dictionary of Scientific and Technical Terms 706 (1995). Defendant adds “[t]hus, a ‘bearing housing’ is a case that 
covers and protects bearings.” (Def.’s Br. at 25 n.12.) 
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Defendant argues because the components are parts of handling ma- 
chines classified in Chapter 84, HTSUS, they are classified properly un- 
der subheading 8431.39, HTSUS, by operation of Note 2(a) to Section 
XVI. Defendant, citing plaintiff's definition of the roll assemblies for the 
torch approach table and the torch roller table as extra rollers for these 
tables, concludes 


[t]hus, they are parts of the torch approach table and the torch roll- 

er table. Since, as shown previously, the roller tables are conveyors 

classifiable under Heading 8428, the roll assemblies, as parts of the 

conveyors, are classifiable under Heading 8431, and specifically, 

under 8431.39.00, HTSUS, as parts of machines of Heading 8428. 
(Def.’s Br. at 25.) 

This Court finds as it has already determined Customs properly clas- 
sified the torch roller table, torch approach table and torch runout table 
under subheading 8428.39.00, HTSUS, the torch roller table roller 
(with bearing housing), torch runout table roller (with bearing housing) 
and roll assemblies for the torch approach and torch roller tables are 
classified properly under 8431.39.00, HTSUS, as parts of Heading 8428, 
HTSUS. 

B. Subheading 8419.89.50, HTSUS: Tundish Nozzle Preheat Station: 


Customs classified the tundish nozzle preheat station under subhead- 
ing 8419.89.50, HTSUS, as 


Machinery, plant or laboratory equipment, whether or not electri- 
cally heated, for the treatment of materials by a process involving a 
change of temperature such as heating, cooking, roasting, distil- 
ling, rectifying, sterilizing, pasteurizing, steaming, drying, evapo- 
rating, vaporizing, condensing or cooling, other than machinery or 
plant of a kind used for domestic purposes; instantaneous or stor- 
age water heaters, nonelectric; parts thereof: Other machinery, 
plant or equipment: Other: Other, 
dutiable at 4.2% ad valorem. 

The tundish nozzle pre-heat station “is a gas heater located on the 
casting floor and is used to pre-heat the tundish nozzle. Pre-heating the 
tundish nozzle at the tundish nozzle pre-heat station prevents clogging 
in the tundish nozzle, and keeps the refractories in the tundish nozzle 
from cracking.” ((Pl.’s Facts at 6.) See also Def.’s Resp. at 5). 

Plaintiff describes the tundish nozzle pre-heat station as “a gas heat- 
er positioned on the casting floor, and * * * used to preheat the tundish 
nozzle,” which prevents clogging and keeps the refractories from break- 
ing, aiding the continuous casting operation. (Pl.’s Br. at 44.) Plaintiff 
argues “[a]s with the other provisions chosen by Customs under which 
to classify this merchandise, subheading 8419.89.50 is an ‘other: other: 
other’ catch-all provision that does not specifically describe the im- 
ported merchandise.” (Id. at 45.) Plaintiff argues the provision under 
which Customs chose to classify the tundish nozzle pre-heat station 
“suffers from the same lack of specificity as do the other provisions * * *. 
None of the exemplars listed in the heading or subheadings describes 
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the tundish nozzle preheat station.” (Jd.) Plaintiff concludes the entry 
must be classified under Heading 8454, HTSUS, as a part of a casting 
machine. 

Defendant argues as a gas heater, the tundish nozzle pre-heat station 
“falls squarely into the assessed provision of subheading 8419.89.50, 
HTSUS, which includes machinery for the treatment of material by a 
process involving change of temperature, such as heating.” (Def.’s Br. at 
26.) Defendant concludes “because the merchandise is clearly a ‘good’ 
included in chapter 84, it must, pursuant to the Section XVI notes, be 
classified under subheading 8419.89.50, HTSUS.” (/d.) 

This Court finds the tundish nozzle preheat station was classified 
properly under subheading 8419.89.50, HTSUS, as 


Machinery, plant or laboratory equipment, whether or not electri- 
cally heated, for the treatment of materials by a process involving a 
change of temperature such as heating, cooking, roasting, distil- 
ling, rectifying, sterilizing, pasteurizing, steaming, drying, evapo- 
rating, vaporizing, condensing or cooling, other than machinery or 
plant of a kind used for domestic purposes; instantaneous or stor- 
age water heaters, nonelectric; parts thereof: Other machinery, 
plant or equipment: Other: Other, 


dutiable at 4.2% ad valorem. Plaintiff's expert states the tundish nozzle 
preheat station “is a gas heater” and “is used to preheat the tundish 
nozzle.” (Umeda Aff. 133.) These functions support Customs’ classifica- 
tion of this component. The Court does not agree with plaintiff's argu- 


ment the subheading proposed by Customs is a “catch-all” provision 
that does not specifically describe the merchandise, (see Pl.’s Br. at 45), 


and finds the subheading adequately describes the functions performed 
by the component. 


E. Subheading 8536.50.00, HTSUS: Tundish Car Limit Switch 
Bracket: 

Customs classified the tundish car limit switch bracket under sub- 
heading 8536.50.00, HTSUS, as “Electrical apparatus for switching or 
protecting electrical circuits * * * (for example, switches, relays, fuses, 
surge suppressors, plugs, sockets, lamp holders, junction boxes), for a 
voltage not exceeding 1,000 V: Other switches”, dutiable at 5.3% ad va- 
lorem. The tundish car limit switch bracket is a non-electrical bracket 
that supports a limit switch which is added after entry. (See P1.’s Facts at 
5-6; Def.’s Resp. at 5.) 

Plaintiff argues “[a]s with the other provisions described above, sub- 
heading 8536.50.00 does not describe the tundish car limit switch brack- 
et. In turn, by operation of Note 2(b)!* to Section XVI, this component 
must be classified under heading 8454.” (P1.’s Br. at 46.) Plaintiff main- 


14 Note 2(b provides “Other parts, if suitable for use solely or principally with a particular kind of machine, or witha 
number of machines of the same heading * * * are to be classified with the machine of that kind * * *” 
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tains to be classified under Heading 8536, HTSUS, the merchandise 
must be “electrical apparatus”, while 


[t]he tundish car limit switch bracket, however, is simply a bracket 
that will support a limit switch added after entry. It is a non-electri- 
cal device. Therefore, the tundish car limit switch bracket does not 
fit within the threshold requirement of being an electrical appara- 
tus for classification under heading 8536 and must be classified un- 
der 8454. 

(Id. (citations omitted).) 

Defendant explains initially Customs mistakenly classified the tund- 
ish car limit switch bracket under subheading 8536.50.00, HTSUS, 
rather than under subheading 8431.39, HTSUS!° due to “a misunder- 
standing regarding the identity of the article.” (Def.’s Br. at 26.) Defen- 
dant argues “(t]he function ofa bracket is to provide support, and in this 
case, to support a limit switch which is attached or installed on the tund- 
ish transfer car,” which is classifiable under Heading 8428, HTSUS. 
(Id.) Defendant concludes “[a]ccordingly, this merchandise is classifi- 
able under 8431.39, HTSUS.” (Id.) In response to plaintiff's argument, 
defendant maintains “Mitsubishi misunderstands that the tundish car 
limit switch bracket is designed to be added to the tundish car after im- 
portation” and therefore, “it is a part of the tundish transfer car, not a 
part of the continuous casting machine.” (Def.’s Reply at 17.) 

This Court finds defendant’s argument persuasive that the tundish 
limit switch bracket’s function is to provide support for the limit switch 
which is attached to the tundish transfer car. Furthermore, because the 
tundish limit switch bracket is designed to be added to the tundish car 
after importation, the Court finds the bracket is part of the tundish 
transfer car and not a part of the continuous casting machine. The 
Court holds the tundish limit switch bracket is correctly classified under 
subheading 8431.39, HTSUS, as “Parts suitable for use solely or princi- 
pally with the machinery of headings 8425 to 8430: * * * Other”, duti- 
able at 2% ad valorem, instead of under Heading 8454, HTSUS, as part 
of a continuous casting machine. 


F. Subheading 6903.90.00, HTSUS: Tundish Skull Punching 

Customs classified the tundish skull punching under subheading 
6903.90.00, HTSUS, as “Other refractory ceramic goods * * * other 
than those of siliceous fossil meals or of similar siliceous earths: Other:”, 
dutiable at 4.9% ad valorem. The tundish skull is a refractory located at 
the opening of the tundish nozzle and it is removed for replacement at 
the same time the bricks in the tundish are changed. The tundish skull 
punching is used to remove the tundish skull from the tundish nozzle. 
(See Pl.’s Facts at 6; Def.’s Resp. at 5.) 

Defendant explains Customs classified the tundish skull punching 
under subheading 6903.90.00, HTSUS, based on the misunderstanding 


15 9431.39.00, HTSUS provides for “Parts suitable for use solely or principally with the machinery of headings 8425 
to 8430: * * * Other”, dutiable at 2% ad valorem 
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that the article was the tundish skull itself. Defendant continues to ex- 
plain 


[als the article is the mechanism used to handle the tundish skull, 
the article is properly classifiable under Heading 8479.89.60 at a 
duty rate of 4.2% ad valorem, unless Mitsubishi can demonstrate, 
which it has not, that the merchandise does not have a self-con- 
tained motor, in which case it is properly classified under 
8479.89.90, HTSUS, with a duty rate of 3.7% ad valorem; or is hand 
held, in which circumstances it is properly classified under 
8467.89.50, HTSUS, at a duty rate of 2.5% ad valorem. 
(Def.’s Br. at 27 n.14.) 

Plaintiff explains the tundish skull punching is used to remove the 
tundish skull by punching it from the tundish nozzle and, unlike the 
tundish skull, the tundish skull punching is not a refractory ceramic 
good. Plaintiff argues “[a]s such, it cannot be classified under a provi- 
sion for ‘{o]ther refractory ceramic goods.’” (Pl.’s Br. at 47.) Plaintiff 
further contends because “Section Note 2 states that a part of a ma- 
chine, if used solely or principally with that kind of machine, is classified 
with that machine unless it isa‘good[ |] included in * * * the headings 
of chapters 84 and 85 * * *’”, even under defendant’s interpretation of 
the “goods included in” language in Section Note 2, Heading 6903, 
HTSUS, is not a heading in chapter 84 or 85. Plaintiff concludes 
“(ajgain, by operation of law, the tundish skull punching, because it is 
suitable for use solely or principally with a casting machine, must be 
classified under heading 8454.” (/d.) 

Defendant argues the tundish skull punching “is classifiable under 
Heading 8479, as ‘machines or mechanical appliances having individual 
functions, not specified or included elsewhere in this chapter.’” (Def.’s 
Br. at 27.) Defendant cites the Explanatory Notes to Heading 84.79, as- 
serting they “provide examples of what the term ‘individual functions’ 
intends” and argues “the function of the tundish skull punching is dis- 
tinct and independent of the ‘casting’ function of the continuous casting 
machinery because the sole purpose of the tundish skull punching is to 
remove the tundish skull.” (/d. at 26, 27-28.) Defendant also maintains 
“the tundish skull punching is not mounted or attached to any of the 
casting machinery, but is located in the ‘tundish yard.’”!® (Id. at 29.) De- 
fendant additionally contends even if plaintiff's arguments are correct 
that a relative specificity analysis is appropriate, the tundish skull 
punching should still be classified under Heading 8479, HTSUS, be- 
cause the provision for parts of casting machines in Heading 8454, 
HTSUS, under which plaintiff claims classification, is not more specific 
than Heading 8479, HTSUS. 

The Court finds, as plaintiff describes, the tundish skull punching 
functions to remove the tundish skull from the tundish nozzle and 


16 Defendant explains “[t]he tundish skull is located at the bottom of the tundish and above the tundish nozzle 
(Def.’s Br. at 29 n.15.) Defendant continues to explain “[t}he tundish skull punching mechanism is located in the tund- 
ish yard, which appears to be an area away from the casting line, where the tundishes and segments are repaired.” (Id 
citing Exs. 1, 4 and 7 
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agrees with defendant this function is distinct and independent of the 
“casting” function of the continuous steel casting machinery. The Court 
also notes plaintiff's explanation the tundish skull punching removes 
the tundish skull by punching it from the tundish nozzle and, unlike the 
tundish skull, is not a refractory ceramic good, making Customs’s origi- 
nal classification of this item under subheading 6903.90.00, HTSUS, as 
“Other refractory ceramic goods * * * other than those of siliceous fossil 
meals or of similar siliceous earths: Other:, dutiable at 4.9% ad valorem 
incorrect. This Court finds the tundish skull punching is classified prop- 
erly by Customs under subheading 8479.89.60, HTSUS, as “Machines 
or mechanical appliances having individual functions, not specified or 
included elsewhere in this chapter; parts thereof: * * * Other: * * * Oth- 
er:”, dutiable at 4.2% ad valorem. The Court finds persuasive defen- 
dant’s argument that the function of the tundish skull punching to 
remove the tundish skull is distinct and independent of the casting func- 
tion of the continuous steel casting machine. 


F. Subheading 9031.80.00, HTSUS: Segment Test Stand: 

Customs originally classified the segment test stand under subhead- 
ing 9031.80.00, HTSUS, as “Measuring or checking instruments, ap- 
pliances and machines, not specified or included elsewhere in this 
chapter; profile projectors; parts and accessories thereof: Other instru- 
ments, appliances and machines”, dutiable at 4.9% ad valorem. The seg- 
ment test stand is a metal stand and is not a diagnostic device, 
instrument, appliance or machine. (See Pl.’s Facts at 10; Def.’s Resp. at 
10.) 

Plaintiff argues the subheading used by Customs “is not one of the 
ones found in either chapters 84 or 85, and thus by operation of law the 
segment test stand is classifiable under heading 8454.” (Pl.’s Br. at 48.) 
Plaintiff additionally argues the specific language of subheading 
9031.80.00, HTSUS, “requires the presence of ‘measuring or checking 
instruments, appliances and machines * * *’” and the segment test 
stand “is simply a metal stand used to position a segment so that the dis- 
tance between the rollers can be measured.” (Id. (citation omitted).) 

Defendant explains Customs’ classification of this component “was 
based upon the misunderstanding that the article, in its condition as im- 
ported, has checking and measuring capabilities.” (Def.’s Br. at 32.) De- 
fendant states “[f]rom the photograph produced by Mitsubishi, [the 
segment test stand] is only a structural element. Accordingly, the Gov- 
ernment agrees that the test stand is classifiable under Heading 8454, 
HTSUS.” (/d.) Plaintiff states it “concurs with this new classification.” 
(Pl.’s Opp’n at 22.) 

Both plaintiff and defendant agree the segment test stand is classifi- 
able under Heading 8454, HTSUS. The Court finds persuasive defen- 
dant’s argument that based on the photograph produced by plaintiff, 
this article is only a structural element and does not have checking and 
measuring capabilities, and holds this article should be reclassified un- 
der Heading 8454, HTSUS, free of duty. See Jarvis Clark Co. v. United 
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States, 2 Fed. Cir. (T) 70, 74-75, 733 F.2d 873, 878 (“[T]he statute leaves 
to the court the discretion whether it should remand for further pro- 
ceedings or should reach the correct decision on its own. * * * [T]he 
court’s duty is to find the correct result, by whatever procedure is best 
suited to the case at hand.”) (footnote omitted), petition for reh’g denied, 
2 Fed. Cir. (T) 97, 739 F2d 628 (1984). 
H. Subheading 8438.40.50, HTSUS: Drive Units: 

Customs originally classified the No. 3—No. 7 segment drive (roll) 


units and No. 8—No. 13 segment drive (roll) units!” under subheading 
8483.40.50, HTSUS, as 


Transmission shafts (including camshafts and crankshafts) and 
cranks; bearing housings, housed bearings and plain shaft bear- 
ings; gears and gearing; ball screws; gear boxes and other speed 
changers, including torque converters; flywheels and pulleys, in- 
cluding pulley blocks; clutches and shaft couplings (including uni- 
versal joints); parts thereof: * * * Gears and gearing * * * : Gear 
boxes and other speed changers: * * * Other, 
dutiable at 2.5% ad valorem. 

Defendant explains Customs’ classification was based on its misun- 
derstanding the articles consisted of gears and states “a review of the 
packing list in Entry No. 558-0012868-2, identifies the following ar- 
ticles with the segment drive units: universal joint, motorbase etc., loh- 
mann planetary gears, and cotter pin. These elements indicate that the 
merchandise is a motor, and classifiable under Heading 8501.” (Def.’s 
Br. at 30 (footnote omitted).) Defendant argues the drive units are cor- 
rectly classified under subheading 8501.32.20, HTSUS as “Electric mo- 
tors and generators (excluding generating sets) * * * Of an output 
exceeding 750 W but not exceeding 75 kW: Motors: Exceeding 750 W but 
not exceeding 14.92 kW”, dutiable at 3.7% ad valorem. 

Plaintiffdescribes the no. 3—no.7 segment drive roll units and the no. 
8—no. 13 segment drive roll units as enabling the roller segment to 
pinch and drive the forming slab out through the containment section. 
Plaintiff explains the segment drive roll units exert pressure on the 
forming slab as it is being cast, thus providing containment but not de- 
forming its shape. (See Pl.’s Facts at 8.) Plaintiff argues the segment 
drive roll units “are neither gear boxes nor speed changers” but “are in- 
tegral to the process of containment of the solidifying slab by pinching 
the forming slab to specific dimensions with a designated pressure, by 
preventing breakouts via their braking function, and by propelling the 
forming slab through the containment process.” (P1.’s Br. at 40.) 

In support of its position, plaintiff contends the Explanatory Notes 
describe gear boxes and other speed changers as “consisting of assem- 
blies of gears, friction disc or friction cone couplings and couplings with 


17 : : 2 

‘ Plaintiff and defendant disagree over whether the term for these items are drive units or drive roll units. Defen- 
dant argues the merchandise is invoiced as “no. 3—no. 7 seg. Drive units” and “no. 8—no. 13 seg. Drive units” and not 
as “drive roll units”. (See Def.’s Br. at 30.) 
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chains or driving belts, and variable speed fluid couplings, including hy- 
draulic torque converters.” (Id.) Plaintiff argues 


[t]he imported segment drive units, however, consist of a gear 
box, a universal spindle, an electric motor and a brake, all of which 
are mounted on a support structure. The segment drive units, be- 
cause of these unique and different subcomponents and features, 
are something other or more than what is usually classified as a 
gear box or speed reducer. The segment drive units are not trans- 
mission devices, and thus function in a manner inconsistent with 
gear boxes or speed changers, as well as the other transmission ex- 
emplars of heading 8483. As stated above, segment drive units in 
conjunction with the drive rolls and segment main cylinders exert 
pressure on the forming slab by pinching and breaking it, giving it 
definition and shape, and preventing deforming or breakouts. 

Segment drive units are not described by the provision covering 
gear boxes and speed reducers, and thus cannot be classified under 
that provision. This conclusion is consistent with the holding of this 
court in the first Mitsubishi decision, which reviewed whether seg- 
ment drive units were classifiable as gear boxes or speed changers. 


(Id. at 41 (citations omitted).) 

Defendant maintains plaintiff's argument that the drive units, con- 
taining a universal spindle and a brake, contribute to the slab forming 
action of the segments, does not prevent their classification under Head- 
ing 8501, HTSUS. Defendant contends 


[w]e agree that the drive units would be classifiable under Heading 
8454 if the universal spindle and brake were also imported with the 
component. However, as noted above, the description in the pack- 
ing list does not include these two elements. Therefore, as im- 
ported, the merchandise is correctly classified under Heading 
8501.32.20, HTSUS, at a duty rate of 3.7% ad valorem. 


(Def.’s Br. at 30-31.)!8 Defendant argues the only evidence plaintiff of- 
fered to show the drive units contained a universal spindle and a brake 
was the assertions made in the Umeda affidavit offered by plaintiff. De- 
fendant asserts “this afffidavit did not describe the articles at issue in 
the condition as imported” and “there is no evidence as to whether [the 
universal spindle and a brake] were actually imported along with the 
electric motor and gear box.” (Def.’s Reply at 18.)9 

This Court finds plaintiff lacks sufficient evidence to demonstrate the 
universal spindle and a brake actually were imported along with the 


18 Defendant explains “[blased on the evidence provided by Mitsubishi in discovery, it appears that the motor has an 
output of 7.42 kilowatts, or 10 horsepower, and is therefore classifiable under this subheading.” (Def.’s Br. at 31 n.17.) 
19 Tn a footnote, defendant explains 


Inasmuch as the Government only recently determined at this late stage that the merchandise is classifiable 
within Heading 8501, we have not filed a counterclaim alleging classification under subheading 8501.32.20, 
HTSUS. However, in the event this Court determines the correct subheading is 8501.32.20, the court may make 
that determination in its opinion and judgment, and dismiss the action, without ordering reliquidation under that 
subheading. In such situation, a determination of the correct classification would have been made, but Mitsubishi 
would not be required to pay the difference in duties, as we have not raised a claim seeking affirmative relief. We are 
— raising the alternative classification at this stage of the proceeding as a defense to Mitsubishi's claimed classi- 

ication 


Alternatively, the court has the discretion to remand the case to Customs for further review as to the correct 
classification 


(Def.’s Br. at 31 n.17 (citation omitted).) 
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electric motor and gear box and, for this reason, finds defendant’s pro- 
posed classification of the drive units under subheading 8501.32.20, 
HTSUS as “Electric motors and generators (excluding generating sets) 
* * * Of an output exceeding 750 W but not exceeding 75 kW: Motors: 
Exceeding 750 W but not exceeding 14.92 kW”, dutiable at 3.7% ad valo- 
rem is correct. See Jarvis Clark Co., 2 Fed. Cir. (T) at 74-75, 733 F.2d at 
878 (“[T]he statute leaves to the court the discretion whether it should 
remand for further proceedings or should reach the correct decision on 
its own. * * * [T]he court’s duty is to find the correct result, by whatever 
procedure is best suited to the case at hand.”) (footnote omitted). The 
Court observes defendant acknowledges its proposal to reclassify the 
drive units under subheading 8501.32.20, HTSUS, is raised as an affir- 
mative defense because defendant did not file a counterclaim alleging 
classification under this subheading. The Court further observes, as a 
result of its decision not to file a counterclaim, defendant has not re- 
quested Customs reliquidate the entries of drive units at issue or that 
plaintiff be required to pay any difference in duties. 


CONCLUSION 

For all the reasons discussed above, this Court grants in part and de- 
nies in part plaintiff's Motion for Summary Judgment and grants in 
part and denies in part defendant’s Cross-Motion for Summary Judg- 
ment. The Court holds Customs properly classified (1). the torch ap- 
proach table, torch runout table, torch roller table and slab transfer 
table under subheading 8428.39.00, HTSUS, dutiable at 2% ad valorem; 
(2). the segment changer system, ladle turret, tundish transfer car, 
ladle-to-tundish shroud changing mechanism, tundish lifting beam, 
segment lifting beam, mold and first zone lifting beam and the segment 
transfer car under subheading 8428.90, HTSUS, dutiable at 2% ad valo- 
rem; (3). the table reducers under subheading 8483.40.50, HTSUS, duti- 
able at 2.5% ad valorem; (4). the table rollers (with bearing housing) and 
roll assemblies under 8431.39.00, HTSUS, dutiable at 2% ad valorem; 
and (5). the tundish nozzle preheat station under subheading 
8419.89.50, HTSUS, dutiable at 4.2% ad valorem. 

This Court further holds defendant’s proposed classifications of (1). 
the deburring table under subheading 8428.39.00, HTSUS, dutiable at 
2% ad valorem; (2) the tundish car limit switch bracket under subhead- 
ing 8431.39.00, HTSUS, dutiable at 2% ad valorem; and (3). the tundish 
skull punching under subheading 8479.89.60, HTSUS, dutiable at 4.2% 
ad valorem are correct. The Court will order Customs to reclassify these 
items under defendant’s proposed tariff subheadings. 

With respect to the drive units, the Court observes defendant ac- 
knowledges its proposal to reclassify them under subheading 
8501.32.20, HTSUS is raised as an affirmative defense because defen- 
dant did not file a counterclaim alleging classification under this sub- 
heading. The Court further observes, as a result of its decision not to file 
a counterclaim, defendant has not requested Customs reliquidate the 
entries of drive units at issue or that plaintiff be required to pay any dif- 
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ference in duties. The Court finds defendant’s proposed classification 
under subheading 8501.32.20, HTSUS, as “Electric motors and genera- 
tors (excluding generating sets) * * * Of an output exceeding 750 W but 
not exceeding 75 kW: Motors: Exceeding 750 W but not exceeding 14.92 
kW” is correct and orders Customs to reclassify the drive units under 
subheading 8501.32.20, HTSUS. The Court notes plaintiff is not re- 
quired to pay the difference in duties as a result of the reclassification 
because defendant did not raise this subheading in a counterclaim. 

oe plaintiff and defendant agree the segment test stand is classifi- 
able under Heading 8454, HTSUS. The Court finds persuasive defen- 
dant’s argument that based on the photograph produced by plaintiff, 
this article is only a structural element and does not have checking and 
measuring capabilities and holds this article should be reclassified un- 
der Heading 8454, HTSUS. Asa result, this Court orders Customs to re- 
classify the segment test stand as part of a continuous steel casting 
machine under Heading 8454.90.00, HTSUS, free of duty, and refund all 
excess duties as provided for by law. 


APPENDIX 


CERTAIN RELEVANT TARIFF PROVISIONS 


(1). Note 2 to Section XVI of the HTSUS provides in relevant part as 
follows: 


Subject to note 1 to this section, note 1 to chapter 84 and to note 1 to 


chapter 85, parts of machines * * * are to be classified according to 
the following rules: 


(a) Parts which are goods included in any of the headings of 
chapters 84 and 85 * * * are in all cases to be classified in their 
respective headings; 

(b) Other parts, if suitable for use solely or principally with a 
particular kind of machine, or with a number of machines of 


the same heading * * are to be classified with the machine of 
that kind. ’ 


2). Rule 1(c) of the Additional U.S. Rules of Interpretation of the 
HTSUS provides 


In the absence of special language or context which otherwise re- 
quires— 
(c) a provision for parts of an article covers products solely or 
principally used as a part of such articles but a provision for 


‘parts” or “parts and accessories” shall not prevail over a spe- 
cific provision for such part or accessory; * * * 


(3). Rule 10(ij) of the General Interpretive Rules (“GIRs”) of the Tar- 
iff Schedules of the United States (“TSUS”) provides that for the pur- 
poses of the TSUS 


a provision for “parts” of an article covers a product solely or chiefly 


used as a part of such article, but does not prevail over a specific pro- 
vision for such part. 
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(4). Heading 8428, HTSUS provides for “Other lifting, handling, load- 
ing or unloading machinery (for example, elevators, escalators, convey- 
ors, teleferics).” 

(5). Subheading 8428.39.00, HTSUS provides for “Other lifting, han- 
dling, loading or unloading machinery: * * * Other continuous-action 
elevators and conveyors, for goods or materials: Other”, at a duty rate of 
2% ad valorem. 

(6). Subheading 8460.90, HTSUS provides for “Machine tools for de- 
burring, sharpening, grinding, honing, lapping, polishing or otherwise 
finishing metal, sintered metal carbides or cermets by means of grind- 
ing stones, abrasives or polishing products, other than gear cutting, 
gear grinding or gear finishing machines of heading 8461: Other:”, at a 
duty rate of 4.4% ad valorem. 

(7). Subheading 8428.90, HTSUS provides for “Other lifting, han- 
dling, loading or unloading machinery: * * * Other machinery:”, at a 
duty rate of 2% ad valorem. 

(8). Subheading 8483.40.50, HTSUS provides for 

Transmission shafts (including camshafts and crankshafts) and 
cranks; bearing housings, housed bearings and plain shaft bear- 
ings; gears and gearing; ball screws; gear boxes and other speed 
changers, including torque converters; flywheels and pulleys, in- 
cluding pulley blocks; clutches and shaft coupling (including uni- 
versal joints); parts thereof: * * * Gears and gearing * * * : Gear 
boxes and other speed changers: * * * Other, 
at a duty rate of 2.5% ad valorem. 

(9). Subheading 8431.39.00, HTSUS provides for “ Parts suitable for 
use solely or principally with the machinery of headings 8425 to 8430: Of 
machinery of heading 8428: Other”, at a duty rate of 2% ad valorem. 

(10). Subheading 8419.89.50, HTSUS provides for 


Machinery, plant or laboratory equipment, whether or not electron- 
ically heated, for the treatment of materials by a process involving a 
change of temperature such as heating, cooking, roasting, distil- 
ling, rectifying, sterilizing, pasteurizing, steaming, drying, evapo- 
rating, vaporizing, condensing or cooling, other than machinery or 
plant of a kind used for domestic purposes; instantaneous or stor- 
age water heaters, nonelectric; parts thereof: Other machinery, 
plant or equipment: Other: Other:, 
at a duty rate of 4.2% ad valorem. 

(11). Subheading 8536.50.00, HTSUS provides for “Electrical appara- 
tus for switching or protecting electrical circuits, * * * (for example, 
switches, relays, fuses, surge suppressors, plugs, sockets, lamp-holders, 
junction boxes), for a voltage not exceeding 1,000 V: Other:”, at a duty 
rate of 5.3% ad valorem. 

(12). Subheading 6903.90.00, HTSUS provides for “Other refractory 
ceramic goods * * * other than those of siliceous fossil meals or of similar 
siliceous earths: Other:”, at a duty rate of 4.9% ad valorem. 

(13). Subheading 8479.89.60, HTSUS, as “Machines or mechanical 
appliances having individual functions, not specified or included else- 
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where in this chapter; parts thereof: * * * Other: * * * Other:”, at a duty 
rate of at 4.2% ad valorem 

(14). Subheading 8501.32.20, HTSUS provides for “Electric motors 
and generators (excluding generating sets): * * * Of an output exceed 
750 W but not exceeding 75 kW: Motors: Exceeding 750 W but not 


ing 
ing 


exceeding 14.92 kW” at a duty rate of 3.7% ad valorem. 
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